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A GUIDE TO THE DEVELOPMENT CHARGES ACT 


INTRODUCTION 


The Development Charges Act, 1989 received Royal Assent 
on November 23, 1989. The regulation to Part I of the 
Act, which deals with municipal development charges, was 
filed on December 27, 1989 (see Ontario Gazette, January 
6, 1990, Ontario Regulation 725/89). Together, the Act 
and the regulation provide clear legislative authority 
for municipalities to impose charges on all forms of 
development for net capital costs that are related to 
growth. The new legislation supplants the provisions of 
the Planning Act, 1983 which have been the authority for 
municipal lot levies in the past. 


In addition to development charges, the Act permits 
municipalities to enter into front-end financing 
agreements with developers. Under these agreements, 
developers will provide services or cash payments to 
municipalities up-front in order to proceed with the 
development of their lands at an earlier time than the 
servicing plans of a municipality would otherwise permit. 
Over time, municipalities will reimburse these developers 
for their additional costs, through development charges 
subsequently received from other owners of lands 
benefitting from those services. 


The legislation also permits school boards to pass 
development charge by-laws for the local portion of the 
capital costs of school facilities needed to accommodate 
growth. These guidelines deal with the topic of 
education development charges only to the extent that 
there is an impact on the municipality, which bears 
responsibility for their collection and also must account 
for the levies collected. 


These guidelines are intended to provide assistance to 
municipal officials who will be dealing with Part I 
(Development Charges), Part II (Front-End Payment) and 
Part IV (General) of the Development Charges Act, 1989. 
The interpretations offered herein do not necessarily 
represent the interpretation which will be made by the 
Ontario Municipal Board or the courts. Therefore, 
municipalities should not view these guidelines as a 
substitute for obtaining the expert advice of legal 
counsel or a consultant in the field. 
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PRINCIPAL FEATURES OF THE ACT 
Part I (Development Charges 


Municipalities may pass by-laws to impose charges ; 
on all forms of development, with certain exceptions in 
the case of housing intensification. 


Local services which are installed by the person 
developing the land cannot be included in a development 
charge. 


Procedures are established for passing a development 
charge by-law and for appealing it to the Ontario 
Municipal Board. 


A development charge by-law expires after 5 years. New 
by-laws can be passed before this occurs. 


Property owners may complain to municipal councils 
regarding errors in application of the development charge 
by-law and may appeal council decisions to the Ontario 
Municipal Board. 


A building permit is not required to be issued until all 
development charges are paid, except in specified 
circumstances. 


Municipalities may permit owners to provide services in 
lieu of paying a development charge. 


Municipalities may collect development charges when 
subdivision agreement is signed for sewers, water, roads 
and waste management. 


Development charges will normally be collected by lower 
tier municipalities. 


Unpaid development charges are to be added to the 
municipal tax roll and collected as taxes. 


Municipalities are to place development charge revenues 
in a separate reserve fund. 


Part II (Front-End Payment 


Municipalities may enter into agreements with owners who 
wish to accelerate development of their lands. The 

owners Shall pay for the provision of services up-front 
and be subsequently reimbursed by the municipality when 


it collects development charges from future benefiting 
owners. 


= ar 


Owners within the benefiting area are to be given notice 
of front-end agreements and to be permitted to appeal 
them to the Ontario Municipal Board. 


Municipalities may enforce agreements against owners of 
land benefiting from services installed under the 
agreements. 


Part IV (General) 


Existing by-laws and resolutions providing for 
development charges are to terminate within specified 
periods. 


No new development charges may be imposed under the 
Planning Act, 1983. 


Agreements under the subdivision and consent provisions 
of the Planning Act, 1983, are not affected by this 
legislation, except as those agreements apply to charges 
related to development. 


PART I: MUNICIPAL DEVELOPMENT CHARGES 


KEY DEFINITIONS 
Services 


The Act does not provide a list of services for which a 
development charge may be imposed. It defines a service 
to be anything designated as such in a development charge 
by-law or a front-end agreement. This means that the 
expansion of any existing municipal service can be 
financed from development charges, if it is required 
because of growth. 


Paragraph 19(c) of the Act empowers the Lieutenant 
Governor in Council to prescribe services for which a 
development charge cannot be imposed. As the regulation 
to Part I of the Act was originally approved, no services 
were prescribed as being ineligible. However, some 
services may be ineligible in particular municipalities 
because of the operation of section 2 of Ontario 
Regulation 725/89. This section states that a 
development charge shall not be imposed to finance a 
service which the municipality is not providing at the 
time the development charge is being calculated. This 
means that an area without a community centre could not 
impose levies to finance such a centre. Once the first 
facility is in place, however, development charges could 
be imposed to finance appropriate portion of subsequent 
centres. The reason for this provision is to ensure that 
new development is not called upon to finance a range of 
services which do not currently exist or which are not 
currently being provided through some type of agreement 
with another municipality. 


Capital Cost 


Section 1 of the Act deals with a number of important 
definitions. Among the most important of these is the 
definition of capital costs which are eligible for 
inclusion in the calculation of a development charge. 
There are a number of features of the definition of 
capital cost which deserve special consideration. 


Eligible capital costs can include actual costs which 
have been incurred or estimated costs which are 
anticipated as a result of growth. Section 4 of the 
regulation stipulates that costs which are anticipated 
within 10 years may be included in the Calculation, 
except for water supply services, Sanitary sewer 
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services, transportation services and waste disposal 
services. For these services a longer time frame is 
considered appropriate because of the long lead times 
required for planning and construction and because 
amortization periods related to debt financing are 
typically in excess of 10 years for such services. 


The definition also makes it clear that a municipality 
may levy for the capital costs of its local boards, as 
defined in the Act. In most cases, it is expected that 
the municipality will work closely with the local board 
in question since the board will usually be in the best 
position to estimate its future growth related costs. 

If, for any reason, a board does not wish to avail itself 
of development charges as a means of financing its growth 
related capital costs, a municipality will not be able, 
in practice, to levy on behalf of the board. The 
municipality cannot justify a development charge unless 
the local board is willing to spend monies raised for the 
intended purposes. 


The costs of services provided directly by a municipality 
are eligible capital costs. In addition, the municipal 
component of costs for services provided under an 
agreement are also eligible for inclusion in calculating 
development charges. For example, the growth-related 
capital cost of a sewer treatment plant would be eligible 
even if the plant was provincially owned and operated 
under an agreement with the municipality. Similarly, if 
a municipality had a contract with a private firm to 
provide garbage collection, it could levy for the growth- 
related capital costs built into annual payments required 
under its contract for the service. 


Capital costs can include cost to acquire land (or an 
interest in land - e.g. easements) to improve land, or to 
acquire, construct or improve buildings or facilities. 
However, improvements must be growth-related. Straight 
rehabilitation or renovation of existing facilities 
cannot be considered as eligible capital costs. 


Facilities include rolling stock, furniture, equipment 
and library materials as defined in the Public Libraries 
Act, 1984. Rolling stock includes such things as police 
cars, transit vehicles, road graders, dump trucks, and 
trailers. Equipment is meant to include small items such 
as hand tools or personal computers as well as the 
physical plant which goes inside a sewer treatment plant 
for the treatment of waste, and pipes leading to the 
plant and inside it. 
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A development charge may also incorporate the capital 
costs of services even if the facility providing the © 
services is not physically located within the boundaries 
of the municipality imposing the charge. For example, 1£ 
an expansion is required to a water treatment plant in 
municipality A to accommodate growth in municipality B, 
then B may impose a levy to recover growth related 
capital costs which it will be required to pay to A for 
providing this expanded facility. Another example would 
be where several municipalities which agree to share the 
costs of constructing a land fill site. In such a case, 
even though the landfill site is physically located 
within the boundaries of a single municipality, 
municipalities which did not have the site could impose 
development charges for the growth related component of 
their share of the capital costs. 


Eligible capital costs may also include the costs of 
studies required in connection with acquiring land or 
constructing buildings or facilities. This could include 
engineering studies, environmental impact studies or 
related consulting studies. 


Finally, the estimate of capital costs must be based upon 
services standards which have been established by council 
and met at some point in the previous 10 years. Fora 
more detailed discussion of the issue of prevailing 
standards, see Appendix 1 which deals with the 
methodology of calculating development charges. 


Net Capital Cost 


Once a municipality has determined the capital costs it 
anticipates, it must make a determination of all relevant 
offsets against that cost, including all government 
grants which are expected, as well as any other subsidies 
or contributions (e.g. past levies collected for a 
particular service) received or expected. In the case 
where a by-law passed under this Act is being amended or 
passed anew, a municipality shall deduct from the capital 
costs any amounts already collected and set these aside 
in reserve funds as required under section 16 of the Act. 
For municipalities which choose to impose development 
charges for parks, the value of parklands dedicated under 
the Planning Act, 1983, or the cash received in lieu of 
the land, must be deducted from the gross capital costs 
for parks. This provision in no way impinges on the 
right of municipalities to receive parklands, or cash in 
lieu, under the Planning Act. 
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In determining the net capital cost of a facility, 
municipalities will be required to estimate the future 
levels of grant funding on a service by service basis. 
Information on existing grant funding is available in 
“Provincial Financial Assistance to Municipalities, 
Boards and Commissions," published annually by the 
Ministry of Municipal Affairs. It must be noted, 
however, that the information in the publication is based 
on average grant rates for the programs listed and may 
not correspond to the actual grant rates received by an 
individual municipality. Therefore, estimates should be 
based upon actual historic grant entitlements received, 
supplemented where appropriate by current grant rate 
information in the Ministry publication. 


If at any time an estimate of an anticipated grant rate 
is too high or low, as a result of a change in the grant 
program or the municipality's eligibility, Council may 
wish to amend its development charge by-law to bring 
revenues into closer alignment with anticipated costs. 
Although such an amendment is not mandatory, if too much 
is being collected developers and builders will seek an 
adjustment when the existing by-law expires and a new by- 
law is passed. Where estimated grant rates are less than 
actual grants received, developers are not entitled to 
reimbursement. Similarly, if estimated grant rates are 
higher than actual grants received, municipalities cannot 
require additional contributions from developers who have 
already paid their charges. For example, if a capital 
grant for a particular service is significantly 
underestimated over a 5 year period, the municipality 
would have overstated the portion of the development 
charge required to pay for the expansion of this service. 
It should adjust its next by-law to avoid collecting more 
than 100 per cent of its net growth related capital costs 
for this service. 


Growth-Related Net Capital Cost 


Capital costs which are eligible to be incorporated into 
the calculation of a development charge must be those 
generated by development in all or some part of the 
municipality. 


This definition of "growth-related net capital cost" 
should be read in conjunction with subsections 3(1) and 
3(2) of the Act where the authority to pass development 
charge by-laws is found. Subsection 3(1) reinforces the 
definition of "growth related net capital cost" by 
ensuring that development charges are only imposed where 
development will "increase the need for services." In 
addition, it lists the types of activities which 
constitute development. 
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Subsection 3(2) identifies certain situations related to 
housing intensification projects or additions to existing 
residences for which a development charge cannot be 
imposed. This will be discussed later under the heading 
of Exemptions from Development charges. 


The growth-related capital cost of a service could be — 
100% of the total net capital cost if the new facility is 
entirely related to growth. However, it may be the case 
that the new facility is required by existing residents 
as well as future residents. In such a case, the 
municipality should estimate the portion of the 
facility's costs which is required as a result of growth. 
Only that portion of the cost which is growth-related 
shall be included in the development charge calculation. 


Growth-related does not necessarily imply increased 
population or households. For example, some 
municipalities may experience a net outflow of population 
or households but nevertheless experience development in 
parts of the municipality which increase the need for 
sewers, water, roads and other municipal services in that 
area. 


Each municipality will be required to exercise some 
judgement when determining what is growth-related since 
there is no clear cut test to be applied. Grey areas 
will exist, but, over time, decisions of the Ontario 
Municipal Board (OMB) will serve to reduce the 
uncertainty. For example, it may not be difficult to 
establish a relationship between growth and the increased 
need for sewer, water, roads or day care facilities, but 
it is more questionable as to whether expansion of a 
municipally owned museum could be fully attributable to 
growth in the municipality. This is not to say that 
museums are ineligible services for development charges, 
but the case for their inclusion may be subject to 
greater debate than with other services. A municipality 
which wishes to pursue an aggressive development charge 
policy by including such grey area services must 
recognize that the risk of being appealed and having the 
development charge quantum reduced is greater. 


Development 


The definition of development found in section 1 states 
that development is understood to include redevelopment. 
Subsection 3(1) offers, a further elaboration on the 
definition of development for the purposes of this Act 
It states that development includes: : 
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- passing of a zoning by-law or an amendment to a zoning 
by-law; 

- approval of a minor variance; 

. a conveyance of land; 

. approval of a plan of subdivision; 

- a consent; 

- a description of a condominium; and 

. the issuing of a building permit. 


Council may require all forms of development which 
increase the need for services, with certain exceptions 
mentioned below, to pay development charges. 


This definition does not preclude a municipality from 
imposing development charges in situations where 
development is governed by prior agreements, commonly 
referred to as prezoned lands, notwithstanding the fact 
that the development agreement may have been obtained 
prior to the passage of a development charge by-law or 
even prior to the creation of the municipality. 


Summary of the Characteristics of a Development Charge 


. Only for capital costs, as set out in the Act 
. Costs must be net of grants and contributions 
- Costs must be generated by growth 

. Costs must be to prevailing standard 

. Costs must be for services already provided 


DEVELOPMENT CHARGE BY-LAWS 


Neither the legislation nor the regulation describes ina 
detailed way the manner in which development charges 
shall be calculated. There are simply too many 
legitimate ways to determine a reasonable development 
charge. Consequently, the legislation and regulation 
seek to establish a broad based framework rather than a 
detailed step by step description of how to calculate 
development charges. For further information on 
methodology and possible techniques see Appendix 1. 
Reference should also be made to Ontario Regulation 
725/89, passed pursuant to this legislation, for further 
details. 


Authority to Pass By-Laws 


Municipalities wishing to impose development charges must 
do so by by-law. The authority to pass development 
charge by-laws is found in subsection 3(1). Although the 
legislation does not directly require detailed 
calculations, the fact that a development charge by-law 
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can be appealed to the OMB will mean, in practice, that 
municipalities that cannot justify their development 
charge quantum will run the risk of having it reduced or 
their by-law repealed. 


Mandatory Provisions in a Development Charge By-Law 


The Act sets out certain mandatory provisions in 
subsection 3(2) which a development charge by-law must 
contain. 


Specify the Uses of Land: 


Municipalities are free to designate uses of land (e.g. 
residential, industrial, commercial, institutional) as 
they see fit. In addition, subsets of each use are also 
permitted. For example, residential charges could vary 
based on the type of residential unit (e.g. single 
detached, semi-detached, row house, multi-residential), 
the number of square feet or some other criterion such as 
number of bedrooms, since these might be taken as proxies 
for occupancy rates. Subsets of each use are also 
permitted for other classes (e.g. a distinction might be 
made between heavy industrial vs light industrial). 
However, the purpose of creating subsets within a broad 
land use should be to reflect better the variations in 
the cost of providing services to that class of property. 
If a municipality cannot make a sound case for different 
charges on subsets of a general use, consideration should 
be given to a uniform charge for that general use since 
appeals may be launched by those to whom the higher 
charges will apply. 


A municipality is free to impose charges on some uses and 
not others. For example, a commercial and industrial 
levy is not required, even if a residential levy is in 
place. However, in such a case, section 5 of Ontario 
Regulation 725/89 prohibits a municipality from 
incorporating the costs associated with commercial and 
industrial development into the charge on residential. 


Example: 


Assume that a municipality calculates its net growth- 
related capital costs for all services for which it wants 


to levy, and the costs can be attributed to various uses 
of lands as follows: 


. residential 10,000,000 
. commercial and industrial 5,000,000 
insert Luci onal 1,000,000 
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A municipality must collect the residential portion only 
against residential uses of land and cannot impose any 
portion of the $10,000,000 against commercial and 
industrial or institutional. However, within 
residential, a municipality has the flexibility to 
allocate costs to provide lower levies to some uses (e.g. 
to apartments on the assumption that this is a stock of 
affordable housing) even if lower levies cannot be 
justified on economic grounds. 


Specify the Area: 


The legislation requires a municipality to designate the 
areas within which the development charge applies. A 
municipality may choose to designate the whole 
municipality as a single area or to define a number of 
areas, each with different charges. It may also choose a 
combination of these two approaches. For example, there 
may be a general development charge applicable to 
development in the whole municipality which averages all 
growth-related net capital costs over all anticipated 
development. In addition, there may be an area site- 
specific charge to recover the costs of services which 
are not of municipal-wide benefit. Both approaches are 
permissible, or any combination of them. 


Specify the Charge: 


A development charge by-law must specify the charge or 
schedule of charges to be imposed on each use of land for 
which development charges are to be collected. 


Example: 


$ 5,000 Single detached and semi 

$945,500 townhouses, 

$ 4,000 apartments 1 bedroom 

S37, 500 apartments 2 or more bedrooms 

$20,000 per hectare for commercial and industrial 
lands. 


Since charges may also vary by area, and not just by land 
use, separate schedules should be included for each area 
in a municipality which is subject to a special charge 
(i.e. site-specific approach). As an alternative to 
this, municipalities have the option of passing separate 
by-laws, with a separate schedule of charges for each 
special area rate it wishes to impose. 
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Specify the Services: 


Each by-law must specify the services which are subject 
to a development charge. The Act does not make any 
distinction between hard (e.g. sewer, water and roads) or 
soft services (e.g. day care centres, police stations, 
and arenas). 


Optional Provisions 


The legislation permits by-laws to require that | 
development charges may be indexed. This indexing 1s 
intended to take into account inflationary increases in 
the cost of providing services. It is not intended to 
permit adjustments to development charges to reflect 
changes in the estimates made in the calculation. For 
example, if the costs of a project were significantly 
underestimated, then the development charge in place will 
be insufficient to raise the required revenues. This 
problem cannot be addressed through the indexing 
provisions. Instead, an amendment to the development 
charge by-law would be needed. Section 7 of the 
regulation lists permissible indexing which can be used. 
They include: 


. Southam Construction Index 
. Engineering News Record 
. Statistics Canada, Construction Price Statistics 


A by-law may also stipulate that development charges may 
be payable in money or by the direct provision of 
services in lieu of money, or by a combination of both as 
set out in an agreement between a municipality and owner 
made under subsection 9(4). The provision of a service 
in lieu of a development charge should be accepted only 
where the service provided is one of those designated in 
a development charge by-law. Credits for services in 
lieu are discussed below. 


When Does a By-Law Come into Force? 


Subsection 5(1) states that a by-law comes into force on 
the day that it is passed, or on a date specified in the 
by-law, whichever is later. This allows the continuation 
of the practice in many municipalities which is to pass a 
by-law, often in the fall, with the new charges to take 
effect at a later date, often on January 1. It should be 
noted that a by-law can only be appealed within 20 days 
of the date that notice is given once it has been passed, 
and not 20 days from the day it comes into force. More 
will be said of this below under the section dealing with 
notice and appeals. 
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Term of the By-Law 


A by-law has a maximum life of 5 years (subsection 6(1)). 
Municipalities may provide for a shorter term if they so 
desire. An automatic sunset provision has been 
incorporated to provide certainty to the municipality, 
since its by-law cannot be challenged during the term 
once the by-law appeal period of 20 days has elapsed, 
while at the same time providing for a periodic review of 
the development charge policy and charges to protect the 
interests of all parties. 


EXEMPTIONS 


In general, municipalities are entitled to impose 
development charges on properties where development (see 
subsection 3(1) for definition) will increase the need 
for services. This applies even to properties which are 
exempt from municipal property taxation under section 3 
of the Assessment Act. There are, however, several 
exceptions to this rule found in various sections of the 
Act. 


Municipal and School Board Exemption 


Subsection 3(6) prohibits the imposition of a municipal 
development charge on lands owned by a municipality or 
school board (as defined in subsection 29(6) of the Act) 
which are used for municipal and school purposes 
respectively. Subsection 30(5) of the Act provides a 
similar exemption for these properties from education 
development charges. This means that area municipalities 
cannot impose development charges on each other (e.g. 
area municipality cannot charge upper tier), school 
boards cannot charge each other (e.g. public board cannot 
charge the separate board) and school boards and 
municipalities cannot charge each other whenever they 
have land being developed. 


If a municipality or school board leases property from a 
private firm, and that property is being developed, there 
is to be no exemption from a municipal development charge 
even if the land is being used for municipal purposes or 
school purposes, such as providing office space. The 
land must not only be used for municipal purposes, it 
must be owned by the municipality. It would not be 
appropriate to grant an exemption to a private 
development, which could create an increased need for 
services well into the future, merely because its tenant, 
at the time of development happened to be a municipality 
or school board. 
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Exemption for Additions and Housing Intensification 


Subsection 3(2) of the Act provides an exemption from 
development charges in certain situations where 
alterations are being made to existing residential 
buildings. Paragraph 3(2)(a) of the Act prohibits 
development charges from being imposed in cases where an 
existing dwelling unit is being enlarged. 


The situation where additional units are added on to an 
existing unit is treated under paragraph 3(2)(b) and by 
section 6 of the regulation. These sections provide 
exemptions for certain housing intensification projects 
by prohibiting development charges from being imposed 
where 1 or 2 additional units are added to a single 
detached residence or where 1 additional unit is added to 
any other residential building (e.g. townhouse, 
apartment, duplex, or semi-detached). In each case, 
however, there are size restrictions on the additional 
units which, if exceeded, can make the development 
subject to development charges. In the case of 
additional units added to a single detached dwelling 
unit, row house or semi-detached house, the floor area of 
the additional units cannot exceed the total area of the 
original unit (see section 6 of the regulation for 
definitions of gross floor area, semi-detached or row 
dwelling and single detached dwelling). In the case of 
any other residential building, such as an apartment, the 
additional unit is subject to an exemption only if its 
floor area does not exceed the floor area of the smallest 
dwelling unit. 


Optional Exemption for Institutions and Affordable 
Housing 


Subsection 3(5) of the Act empowers municipalities to 
provide, at their discretion, full or partial exemptions 
for properties that they designate as institutions. 
Although municipalities are permitted to define what is 
meant by "institution," it has often included such 
properties as churches, hospitals, universities or the 
properties owned by the provincial or federal 
governments. A development charge by-law which 
designates properties which are clearly commercial or 
industrial in nature as institutions would be open to 
challenge at the Ontario Municipal Board. 


Municipalities are also permitted to designate categories 
of residential properties as affordable housing and grant 
full or partial exemptions. Municipalities are free to 

define affordable housing themselves and are not bound by 
the definition contained in the Housing Policy Statement. 
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Exemption for Local Services 


Subsection 3(7) prohibits imposing development charges 
for local services which have been installed at the 
expense of the property owner as a condition of approval 
under section 50 or 52 of the Planning Act, 1983. In 
addition, local connections to water mains, sanitary 
sewers and storm drainage facilities done at the expense 
of the owner and charges paid under section 219 of the 
Municipal Act, are also exempt from the imposition of 
development charges. 


Exemption by Omission 


Classes of development can also be “exempted" at the 
discretion of the municipality by simply not designating 
them in a development charge by-law. For example, a 
municipality may chose to have a development charge for 
residential property but not for commercial and 
industrial property. However, it should be noted that 
the growth related costs associated with commercial and 
industrial properties cannot be included in the 
residential development charge. For more details on 
allocating costs among types of development see Appendix 
1 on the methods of calculating a development charge. 


PASSING A DEVELOPMENT CHARGE BY-LAW 


The passing of a development charge by-law is the final 
step in the process. As Appendix 1 makes clear, the by- 
law should be preceded by a process of calculating an 
appropriate development charge based upon comprehensive 
engineering and planning studies of future growth and 
capital expenditure requirements. 


Public Meeting 


Prior to passing a development charge by-law, except a 
by-law ordered by the Ontario Municipal Board, a 
municipality is required to hold at least one public 
meeting. Notice of the meeting must be provided as set 
out in section 8 of Ontario Regulation 725/89. The 
regulation allows notice to be given either directly to 
every owner of land in the area covered by the 
development charge or generally, by publicizing the 
meeting in a newspaper which, in the opinion of the 
Clerk, is of general circulation. The actual meeting 
shall not be earlier than 20 days after the notice 
requirements have been met. 
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The purpose of the meeting is to inform the public about 
the development charge proposal. The Act places an 
obligation a the municipality to ensure that sufficient 
information is provided to enable the public to 
understand the development charges proposal. Any person 
attending the meeting has a right to be heard or to make 
representations under subsection 4(2) of the Act. The 
information exchange required at public meetings should 
be seen as an opportunity for a municipality to explain 
clearly why it is imposing a charge, what services are 
being financed and the quantum of the levy. If used to 
full advantage, meetings with the general public and 
direct consultation with developers and builders may 
reduce the likelihood of having a by-law appealed to the 
Ontario Municipal Board. 


In a case where a municipality has a by-law and it is 
passing a new one, it cannot simply re-enact the existing 
by-law without ensuring that it is still appropriate. 
Subsection 6(5) of the Act requires the council to 
conduct a general review of the development charge 
policies of the municipality. The legislation does not 
specify what such a review must entail, since this may 
vary Significantly, depending upon local circumstances. 
The review, however, is intended to be fairly general. 

It might address such issues as: 


. whether to continue to finance capital works by 
development charges; 
the percentage of capital costs paid for by development 
charges; 

. the classes of development upon which charges are 
imposed; 

. the policy towards exemptions for affordable housing; 
Or, 

. the services to be financed. 


In conducting a review of its policies, subsection 6(6) 
requires council to hold a public meeting to discuss its 
current development charge policies. Notice of the 
meeting must be given in a newspaper of general 
circulation in the municipality. The Act is silent about 
when in the review process the meeting must be held. 

This decision is left to the discretion of council. For 
example, council could hold its meeting prior to the 
review in order to obtain initial input, or it could be 
held after the review, to obtain reaction to the proposed 
new policy, or both. It should be noted that this 
meeting is in addition to the meeting required under 
subsection 4(1) to discuss the specifics of the new 
development charge proposal. 
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Notice of By-Law 


Once a municipality has done its calculations (including 
a review of its development charge policy in the case of 
a new by-law) and held a public meeting to discuss its 
proposal, it is in a position to pass its by-law. Within 
15 days after the by-law is passed, the clerk shall give 
written notice that it has been passed. Notice shall be 
given using a prescribed form found at the end of Ontario 
Regulation 725/89 (see Form 1). The notice requirements 
are discussed in more detail below under the heading of 
Regulations (see Notice of Passing a By-Law). 


Appeal Process 


Once a by-law is passed and notice is given, regardless 
of whether it is to come into force immediately or in the 
future, there is a period of 20 days during which any 
party can file a notice with the clerk of the 
municipality indicating the intention to appeal and the 
reasons. For example, if the by-law was passed and 
notice was given September 1, but it did not come into 
force until January 1 of the following year, the appeal 
period would be 20 days from September 1. Allowing 
appeals on by-laws before they come into force could 
allow the appeal process to be well advanced before the 
by-law takes effect. This reduces financial uncertainty 
for the municipality by reducing the magnitude of any 
potential rebate. In the example cited above, the appeal 
may be resolved by the time the by-law comes into force. 


There is no requirement that the appellant be a resident 
of the municipality or have a financial interest in the 
process at the time of the appeal. 


The basis for an appeal of a development charge by-law 
will be that it does not conform to the Act or regulation 


in some way. The following is a partial list of some of 
the reasons why a by-law could be challenged: 


. some costs are not related to growth; 

. some costs include rehabilitation of existing works; 

. the cost being charged for is in excess of prevailing 
standards; 

. assumptions about anticipated grant entitlements are 
unrealistic; or, 

. population and household growth assumptions are 
unreasonable or inconsistent with other reputable 
forecasts. 


There are many other potential grounds for an appeal. 
However, the partial list above highlights the importance 
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There are many other potential grounds for an appeal. 
However, the partial list above highlights the importance 
to municipalities of being able to document and justify 
the charges they impose. 


The appeal process is quite clearly stated in subsections 
4(4) to 4(12) of the Act. Figure 1 summarizes these 
provisions in the form of a flow chart. 


Development Charges Appeal 
Process 


Council passes proposed by-law 
(s. 4(3)) 


Clerk gives notice of by-law 
passing (s. 4(3)) 


Is notice of appeal filed? 
(s. 4(4)) 


Clerk forwards record to By-law comes into force 
OMB CS. ACG) S.. 4 (7)*) on date passed or later 
date specified (s. 5(1)) 


Does OMB feel objection OMB gives appellant chance 
is insufficient? to make representation 
(SPA (10)) (SARA 0) 


+ + 


Notice of OMB hearing is Does OMB feel objection is 
given (s. 4(9)) insufficient? 


YES 
L 


Appeal dismissed 


By-law comes into force on 
date passed or later date 
specified (s. 5(1)) 


OMB dismisses appeal? 


Refund all charges 
paid under 
repealed portion 
of by-law 


Council repeals 
by-law in whole 

or part (no 

notice required 
(514 (3) )) 7, deemed 
to be repealed 

on day by-law 

in force (s. 5(2)) 


OMB orders 
council to 
repeal by-law in 
whole or part 
(Sie GUL) )*) 


(s. 5(3) (b)) 


Refund difference 
between charges 

paid under original|- 
by-law and 

amended by-law 

(s. 5(5) (b)) 


Council amends 
by-law (no notice 
required 

(s. 4(3))), 
amendment deemed 
in force on day 
by-law in force 
(s. 5(4)) 


OMB orders 
COUNCIL to 

amend by-law 
CS ional 2D) s) 


OR 


Refund all 
development 
charges paid 
under repealed 
portion of by-law 


(s. 5(3) (a)) 


OMB repeals 
by-law in whole 
OFAPATt as LE 
may determine 
Sree (LP )ICC)>) 


OR 


OMB amends by-law 
as it may 
determine 
Kone a LT) TC) 


Refund difference 
between charges 

paid under original|- 
by-law and amended 
by-law (s. 5(5) (a)) 


OR 


Development charge by-law comes into 


force when amended 
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Role of OMB 


The OMB is not required to hold a hearing if it is of the 
opinion that the supporting documentation for the appeal 
is insufficient. Before dismissing an appeal without a 
hearing, the Board must notify the appellant and give the 
appellant an opportunity to explain the merits of the 
appeal. The municipality is not afforded an opportunity 
to make representations at this point, since the issue 
involved is one of clarifying the appellant's concern 
with the by-law. If the Board still feels that the 
appeal lacks merit, it may be dismissed without a 
hearing. 


If the OMB holds a hearing, it has 3 options. It may: 


. confirm the development charge by-law by dismissing the 
appeal ; 

. order the municipality to repeal or amend the by-law in 
whole or in part: or 

. directly repeal or amend the by-law in whole or in part. 


Notwithstanding these broad powers, the OMB is prohibited 
from: 


. increasing the development charge; and 
. altering the term of the by-law. 


The reason for prohibiting the Board from increasing the 
development charge is that the municipal council should 
be the one to determine what portion of the total growth 
related net capital costs it wishes to raise in 
development charges. 


Where the Board orders changes to a by-law which result 
in lower development charges, the municipality may owe 
various developers refunds with interest. This situation 
is avoided where the OMB renders a decision before the 
by-law comes into force. If the new by-law comes into 
force and developers have paid amounts that the OMB 
subsequently determines are too high, then the 
municipality shall refund, within 30 days, the difference 
between what was paid and the revised charge based upon 
the OMB decision. The refund shall include interest 
calculated from the time payment was made to the date the 
refund is paid. 


By-laws which have been repealed or amended as a result 
of an order of the OMB are considered to be appealed or 
amended as of the date they came into force. A by-law 
which has been amended or repealed as a result of an 

order from the OMB cannot be appealed again to the OMB. 
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Notice of By-Law 


Subsection 5(7) of the Act requires a municipality to 
give notice of the particulars of its development charge 
by-law. The information which must be contained in the 
notice is dealt with below, under the heading Regulations 
(see information pamphlet). 


AMENDING OR REPEALING A DEVELOPMENT CHARGE BY-LAW 


A municipality may repeal its by-law at any time without 
the need for a public meeting of any kind. 


A municipality may also amend an existing by-law at any 
time, although such an amendment does not affect the term 
of the by-law. Any amendment contemplated must also go 
through the same process of public meetings and be 
subject to the same procedures regarding appeals as were 
applied to the original by-law. Although this means that 
even narrow and technical amendments can potentially give 
rise to OMB appeals, the scope of the appeal is confined 
to the issues the OMB has before it. This does not 
present an opportunity for reviewing the entire by-law. 


COMPLAINTS 


Section 8 of the Act allows owners to register complaints 
when they feel that the provisions of the by-law have not 
been properly applied to their development. The 
complaints provisions of section 8 are quite different 
that the appeal procedures in section 4. 


APPEAL (Section 4) COMPLAINT (Section 8) 

entire by-law or any technical complaint on 

portion appealed application of by-law 

to OMB to council in first instance 
and OMB if unresolved 

anyone can appeal only an owner subject to a 
charge can complain 

only within 20 days any time within term of by- 

of passing a by-law law so long as it is within 90 


days after payment of charge. 
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What _ is a Complaint? 


Section 8 complaints are made when the provisions of a 
by-law have not been properly applied to a particular 
development. For example, if a builder builds 30 houses, 
but is assessed for a development charge based upon 40 
houses, he has 90 days from the date that the charge is 
paid to complain that he overpaid. Similarly, if a 
builder is constructing 30 townhouses and is assessed on 
the basis of 30 single detached, he will be paying too 
much if the development charge on townhouses is less than 
that on single detached. In neither case is the 
complainant challenging the basis of the development 
charge calculation nor the validity of the by-law. It is 
merely a question of ensuring that the provisions of a 
by-law are applied using the correct information relative 
to a particular development, including information 
regarding any amounts credited under section 13 (services 
in lieu of a development charge) or section 14 (credits 
for previously paid charges). 


Procedure 


The following steps summarize the procedures which a 
owner must follow to file a complaint as set out in 
subsections 8(2) to 8(9). 


(a) Owner complains in writing to the Clerk of the 
municipality that some error has been made in 
determining the charge applicable to the owner's 
development. The complaint shall state the name 
and address of the complainant and the reasons for 
the complaint. 


(b) Council must give the complainant an opportunity 
to make representations at a hearing. Notice of 
the hearing must be given to the complainant at 
least 14 days prior to the date the complaint will 
be considered. 


(c) After hearing the evidence council may confirm the 
charge or amend it to the extent that council 
feels is warranted. 


(a) Written notice of the decision shall be given to 
the complainant by the municipal clerk within 15 
days. The notice shall specify the last day for 
filing an appeal of council's decision to the 
Ontario Municipal Board. This date shall be at 
least 20 days after the letter is mailed. 
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(e) If the complainant is not satisfied with council's 
decision, he may appeal to the OMB. This process 
is initiated by filing a written notice to appeal 
with the municipal clerk. 


(CE) If such a notice is received, the clerk shall put 
together a record for the OMB's information which 
Consists Of: 


. a copy of the development charge by-law; 

. an affidavit certifying that all notice 
requirements have been satisfied; 
a copy of all written material submitted in 
support of the complaint. 


(g) The record must be forwarded by the clerk to the 
secretary of the Ontario Municipal Board within 30 
days of the last day of appeal. The clerk shall 
also provide any additional materials requested by 
the OMB. 


Complaints Process 


Owner/school board files 
complaint that charge imposed 
or credit granted is incorrect 
(Her er s (2) Se 58 (3))) 


Council gives complainant notice 
of hearing (s. 8(4)) 


Council holds hearing 
(8 8184) 1e. 8(5)) 


Council confirms charge Council amends charge 


(s. 8 (5) (a)) (s. 8 (5) (b)) 


Does complainant file appeal 
to OMB? (s. 8(7)) 


+ YES + NO 


Clerk fowards record Council decision stands. 


to (OMB US: 18 (8), 1S. (6109) ) Refund made if applicable 


Î 


Does OMB feel appeal Appellant notified and allowed 
is sufficient? to make representations 
(s.) 8 (12)) 


Notice of hearing (s. 8 (11)) Does OMB still feel 
appeal insufficient? 


+ + YES 


OMB hearing (s. 8(11)) OMB dismisses appeal 


+ 


OMB dismisses appeal Municipal decision on 
complaint confirmed 
R 
OMB amends charge Municipality pays refund 
(eae (13) 


O 


a hy 
Powers of the OMB 


The OMB is not obligated to hold a hearing if it is of 
the opinion that the complaint is insufficient. However, 
the OMB cannot dismiss a complaint, without first giving 
the complainant an opportunity to better document the 
complaint. 


If a hearing is held, notice shall be given to the 
municipality and the owner. After hearing the evidence 
the OMB may make any decision that council could have 
made? In the first instance, this means that the charge 
could be upheld in whole or amended. 


Refunds 


Where the charge is amended, either directly by the 
municipality directly or by order of the OMB, the 
municipality shall immediately refund the difference 
between the development charge paid and the amended 
charge. Subsection 18(1) of the Act requires the 
municipality to pay interest on the refund, to be 
calculated in the manner established in section 13 of 
Ontario Regulation 725/89. 


The regulation states that the interest rate may be 
established in one of two ways. It may either be the 
same rate for the entire period of the by-law, fixed on 
the day the by-law comes into force, or it may be 
adjusted quarterly on the first business day of January, 
April, July and October. In either approach, the rate 
should not be less than the Bank of Canada rate. 


Time Limits on Complaints 


There is a limit on the time within which owners can file 
a complaint. No complaint can be filed after 90 days 
after the charge was paid. However, section 9 of the Act 
provides several options in determining the time that 
development charges are payable. These include: 


. the date the building permit is issued; 

. the date a subdivision agreement is signed (in the case 
of a limited number of specified services); or, 

. the date specified in an agreement under subsection 
9(4) (i.e. payment before building permit stage) or 
subsection 9(8) (i.e. payment after building permit 
stage). 
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WHEN IS THE CHARGE DUE? 


The dates on which development charges are payable are 
dealt with in section 9 of the Act. Under most 
circumstances development charges will be paid on the 
date a building permit is issued. In fact, a 
municipality may withhold a building permit if all 
charges are not paid, including any educational 
development charges. However, there are several 
important exceptions to this general rule which are 
intended to provide a significant degree of flexibility 
regarding the timing of payments. 


Early Payments 


There are two provisions in the Act which permit payments 
to be made earlier than the building permit stage. The 
first, found in subsection 9(3) permits municipalities to 
collect development charges for specified services (i.e. 
sewer, water, storm drainage, transportation and 
electrical or energy services) at the time that a 
subdivision agreement is signed. Clearly, this provision 
only applies to subdivision agreements under section 50 
of the Planning Act, 1983 and does not apply to the other 
types of development mentioned in section 3 of the 
Development Charges Act for which a development charge 
may be imposed. If municipalities wish to collect at 
this stage, they must specify this arrangement in their 
development charge by-law. Although the collection would 
be at the point when a subdivision agreement is signed, 
it should be noted that the municipality does not require 
the agreement of the owner to collect at this time for 
the services mentioned. Agreement of the owner is 
required, however, for early payments under subsection 
9(4). 


Under subsection 9(4), municipalities may also enter into 
agreements, with owners providing for the payment 
development charges at a earlier point than the building 
permit stage or even before signing of a subdivision 
agreement. However, if such an agreement is entered 
into, the development charge payable is the charge in 
place on the date the payment is due, as provided in the 
agreement. The payment by the owner extinguishes the 
development charge obligation. For example, if the 
development charge is increased between the time it is 
paid and the time that the owner applies for a building 


permit, the municipality is not entitled to charge the 
owner for the difference. 


10. 
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The advantage of this provision for the developer is that 
it removes a degree of uncertainty. The charge is known 
early on and cannot be increased once it has been paid. 
For the municipality, the advantage is that it has the 
revenues at an early date and is free to invest them. 
Furthermore, if the development should be scaled up to a 
higher density, subsection 15(2) of the Act permits 
additional charges to be imposed if there is an increase 
in the demand for services arising from the changes. 


Once a developer has entered into an agreement for early 
payment with the municipality, the responsibility to pay 
early is between that developer and the municipality and 
cannot be transferred to a subsequent owner if the land 
is sold. If the land is sold prior to the development 
charges being paid, the charges payable remain the 
responsibility of the owner who signed the agreement. 
This owner would attempt to recover the charges in the 
sale price of the land because the new owner's obligation 
to pay (on existing development plans) has been 
cancelled. Ina similar way, credits given under 
sections 13 or 14, which would have been deducted from 
the development charge owing, are also not transferable 
to a subsequent owner. 


Later Payments 


The Act also provides for the payment of development 
charges after the building permit stage. In this case, 
the building permit has already been issued so the 
municipality cannot ensure compliance by withholding the 
permit. This is why late payments must be governed by an 
agreement between the owner and the municipality. 


COLLECTION 


The provisions relating to collection of development 
charges are found in section 10 of the Act. Although 
upper tier municipalities are not prohibited from 
collecting development charges. The general rule is that 
lower tier municipalities will collect all development 
charges. This includes their own charges, those of the 
upper tier, and all school boards which have imposed 
education development charges. Lower tier collection 
reduces administrative duplication. In addition, lower 
tiers can collect the charges more readily because they 
are often linked to issuing of building permits in almost 
all cases the responsibility of the lower tier. 


10.1 
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Since lower tiers will collect charges for other parties, 
and these charges may be due at various times, there is a 
requirement for communication and coordination of effort 
to ensure a smooth collection process. This 
communication is provided for in the provisions of the 
Act. 


The Act requires the treasurer of an upper tier 
municipality which imposes a development charge to 
certify to the treasurers of all lower tier 
municipalities where a charge will apply; that a charge 
has been imposed; the amount of the charge; the manner in 
which the charge is to be imposed; and when the charge is 
due. To avoid confusion, upper tier treasurers should 
certify the entire charge owing, regardless of whether 
they intend to collect part of the charge themselves. 


Lower Tier Collection 


No problems should be encountered where lower tier 
municipalities collect their own charges, except in the 
very rare case where the upper tiers issue the building 
permit. In such situations there must be coordination 
between the two levels of government to ensure that 
building permits are not issued prior to the payment of 
all development related charges, including those for 
education purposes. To achieve this, the Act requires 
the chief building official in the upper tier 
municipality to certify to the treasurer of the lower 
tier municipality that all applicable law has been met 
within the meaning of the building code, except the 
payment of development charges. Upon payment of the 
charge, the treasurer of the area municipality shall 
certify to the chief building official that the charges 
have been paid. At that point, the chief building 
official can issue the building permit. 


This scheme, which involves a two way communication 
process, is based upon lower tier collection of the 
charges. In cases where the upper tier issues the 
building permit, the process can be simplified by using 
the provisions of subsection 10(7). If lower tier 
municipalities agree, the upper tier can directly collect 
all relevant development related charges. Where this is 
done, the upper tier should remit the revenues to the 
lower tier and school boards on or before the 25th day of 
the month following the month in which the charge was 
collected. 


10.2 


LORS 
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Upper Tier Charges 


As the discussion on payment due dates indicated, there 
are four times when payments can be due. These include: 


- Signing of subdivision agreement for certain services; 
. building permit stage; 

- earlier than building permit stage by agreement; and 

. later than building permit stage by agreement. 


Levies will most often be collected at the building 
permit stage by the lower tier municipality which issues 
the permit. However, upper tiers may directly collect 
the levies in the other three instances when they are not 
paid at the building permit stage. For example, if an 
upper tier signs a subdivision agreement, it may collect 
development charges for certain services directly at this 
point if it has made proper provision in its by-law. If 
this option is used, the upper tier treasurer must 
certify to the lower tier treasurer that the charge has 
been paid. Similarly, if the upper tier municipality and 
a developer agree that the payment of the charge will be 
later than the building permit stage, the upper tier 
municipality may collect it directly. 


Direct collection is an option for the upper tier 
municipality. If it chooses to collect directly, 
however, there is an obligation to certify to the 
treasurer of the lower tier municipality that in each 
instance the charge has been collected. 


Gross vs Net Charges 


As noted above, the treasurer of the upper tier must 
certify to the treasurer of the lower tier that the upper 
tier has imposed development charges on land within the 
lower tier and the amount of the charge. In certifying 
the amounts imposed, care must be taken to avoid 
confusion which can arise as to whether the amounts 
reported by the upper tier treasurer are total upper tier 
charges or charges net of the amounts collected directly 
by the upper tier (i.e. the amounts remaining to be 
collected by the lower tier). 


Example: 
Total Upper Tier Charge $6,000 


Amount collected directly by upper tier $3,000 
Amount for lower tier to collect $3,000 


11° 
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The upper tier treasurer may certify that the amount 
owing on a given property is $3,000, since this is the 
net amount of the charge which the lower tier must 
collect. On the other hand, it could be that the upper 
tier treasurer might certify that the amount is $6,000 
since this is the total charge. If the former course is 
followed, confusion could arise when the upper tier 
treasurer directly collects the upper tier share at the 
subdivision agreement stage because, at that point, there 
will be a certification to the lower tier treasurer 
stating that a charge of $3,000 has been collected. 
Unless care is taken to avoid confusion, the lower tier 
treasurer may interpret this to mean that no charge needs 
to be collected by the lower tier since the amount 
collected equals the charge that was imposed, according 
to the information originally provided by the upper tier 
treasurer. To avoid this problem, it is expected that 
the upper tier treasurer will certify in the first 
instance that the charge is $6,000. When the upper tier 
treasurer collects $3,000 at the subdivision agreement 
stage, it will be clear that there still remains an 
additional $3,000 to be collected at the building permit 
stage by the lower tier municipality. 


NON-PAYMENT OF DEVELOPMENT CHARGES 


In most instances, municipalities will be able to protect 
themselves from non-payment of development charges by 
withholding building permits until the charges are paid. 
However, there may be cases where building permits have 
been issued, perhaps by mistake, without the charges 
being paid. Where it is a lower tier charge, the charge 
shall be added to the tax roll and collected from the 
developer as taxes. In cases where an upper tier charge 
remains unpaid after the due date, the upper tier 
treasurer shall so certify to the lower tier treasurer 
and the amounts will be added to the tax roll and 
collected by the lower tier treasurer as taxes. 


CREDITS 


The Act deals with credits granted after a development 
charge by-law (section 13) has come into force and those 
granted prior to the coming into force of a by-law 
(section 14). Within section 13, some types of credits 
can be charged against a development charge reserve fund 
and others cannot. 
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Credits for Services in Lieu of a Development Charge 


If a municipality wishes to accept the provision of 
services in lieu of as development charge, it must make 
provision for this in its by-law. Once this is done, it 
is at the municipality's discretion whether it will 
permit a developer to provide services in lieu of all or 
any portion of a development charge (subsection 13(1)). 
Where services are permitted, they must be for services 
which are identified in the development charge by-law. 
Once a municipality has agreed to permit a developer to 
provide services in lieu, it must provide a credit. The 
Act stipulates that the credit must be equal to the 
reasonable cost to the owner of providing the service. 
In practice, municipalities and developers will often 
stipulate the size of the credit in the agreement. 


The credit can be applied to all or part of the 
development charge and is not restricted only to the 
charge pertaining to the service which is being directly 
provided. Credits under subsection 13(1) should be made 
from development charge reserve funds established under 
section 16, subject to the following conditions: 


. the credit must be only for the net growth-related 
Capital cost: 

. the credit shall be for the provision of a service 
designated in a development charge by-law; 

. a credit may not exceed the total amount of the 
development charge otherwise payable (subsection 11(1) 
Of “Ontario T,egulation) 725/89)" 7and 

. the credit shall be for that portion of a service built 
to the prevailing standard (subsection 11(2) of Ontario 
regulation 725/89). 


Example: 


Assume a developer owes development charges of $4.5 
million as indicated in the table below. If the 
municipality permits the provision of an arena, valued at 
$3 million, this amount is applied against the entire 
$4.5 million charge owing and not just against the 
$500,000 portion attributable to arenas. Therefore, the 
developer supplies a $3 million arena plus $1.5 million 
in cash. Allocating the $1.5 million in cash among the 
other services leaves a net municipal position as 
follows: 


A3 
NET MUNICIPAL 


OWING PAID POSITION 

sewer 10007000 375,000* (625,000) 
water 1,000,000 375,000% (625,000) 
roads 1,000,000 375,000* (625,000) 
arena 500,000 3,000,000** 2,500,000 
other 1,000,000 375,000% (625,000) 
TOTAL 4,500,000 4,500,000 0 

* cash payments allocated proportionately 


LE value of payment in lieu of service 


In this example, the provision of the arena means that 
there is a surplus of $2.5 million in the reserve fund 
for the arena and a deficit of $625,000 in each of the 
other reserve funds which exactly offsets the surplus in 
the arena fund. Development charges for the arena of 
$2.5 million will continue to be collected from other 
subsequent developers and will be applied to the other 4 
funds, eliminating their deficits. 


The Act does not stipulate how the credit shall be 
implemented. Municipalities may decide to have a 
moratorium on all development charges against this 
developer until $3 million credit is exhausted, charging 
100% of the development charge on the remaining 
development. Alternatively, it may wish to apply the 
credit on a pro rata basis as development proceeds. In 
the example above, the developer would pay 33% of the 
development charge otherwise payable on each property. 


As noted above, a credit under subsection 13(1) is 
applied against a development charge which would 
otherwise be payable. Credit calculations will commonly 
be based upon assumptions about the number of units to be 
constructed. For a variety of reasons, the number of 
units actually constructed may differ from the 
assumption. This means that the amount against which a 
credit is to be applied is not known with absolute 
certainty until the lands are fully developed. To use 
the example above, if the development which actually 
occurs is of a much lower density than originally 
anticipated, it may be that total development charges 
will amount to only $2.5 million. The arena was valued 
at $3 million and may have been constructed prior to the 
Tulledevelopmenct of Che area. jin such a case, 
difficulties could arise since the legislation prohibits 
development charge reserves in excess of the amount of 
the development charge payable. Although a credit could 
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be paid under subsection 13(2), a municipality might not 
wish to grant the additional credit. This potential 
problem highlights the importance of constructing payment 
in lieu agreements in which all parties are aware of how 
changing circumstances (e.g. change in the nature of the 
development, change in the quantum of the levy) will 
affect the credit calculation. 


Credits for Services Not Included in a Development Charge 


Subsection 13(2) allows municipalities to enter into 
agreements with owners to provide services and to grant 
credits for oversizing or services. However, such 
services are not services in lieu of a development 
charge, since they are "additional to or of greater size 
or capacity than is provided for in a development charge 
by-law." They are, therefore, outside the scope of the 
development charge calculation. To use the example of 
the arena above, assume that prevailing standards would 
permit construction of an arena valued at $2.5 million. 
The proposed arena was valued at $3 million. The credit 
granted under subsection 13(1), which would be applied 
against a development charge reserve fund, could be up to 
$2.5 million, provided that this did not exceed the total 
development charge. Subsection 13(2) permits the 
municipality to grant a credit for the additional 
$500,000, if it wishes. However, subsection 13(3) 
prohibits this credit from being applied against a 
development charge reserve fund since it is for a level 
of service beyond what is provided for in the development 
charge by-law. Therefore, the credit must be met out of 
general revenues. Once built, the new arena serves to 
raise the prevailing standard for arenas and permits 
higher development charges for such facilities in the 
future if council adopts the higher standard. 


Credits for Charges Paid Under the Planning Act 


Credits for charges paid under the Planning Act are dealt 
with under subsection 14(1). The intent of this 
provision is to ensure that owners do not pay charges 
twice for the same properties - once under the Planning 
Act and once under the Development Charges Act. To 
ensure that this does not happen, the Development Charges 
Act stipulates that owners shall receive credits for the 
amounts they have paid for development under section 50 
or 52 of the Planning Act, 1983 or a predecessor thereof. 


It should be noted that section 14 does not preclude a 
situation where an owner may be forced to pay a higher 
charge under the Development Charges Act than the charge 
which was in place at the time the subdivision agreement 
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was signed. Each case very much depends on the precise 
language of the individual agreement. For example, an 
agreement may say that an owner will pay $5,000 per lot. 
In this case the amount is set and is not affected by a 
development charge by-law passed under the new 
legislation. On the other hand, the agreement may say 
that the owner will pay whatever levy is in place when a 
building permit is issued. If a new development charge 
by-law has been passed, it is the quantum set out in that 
by-law which will determine the charge payable. The 
charge will be offset by any amounts already paid, but 
such payments do not extinguish an owner's obligations. 


Credits for Services in Lieu Under the Planning Act 


Just as credits must be given for development charges 
paid under the Planning Act, so too must credit be given 
where services have been provided in lieu of the payment 
of all or part of a development charge. The credit shall 
be equal to the reasonable cost to the owner of providing 
the service or the amount specified in the agreement. 
This provision differs somewhat from the provision of 
credits under subsection 13(1) in that the amount of the 
credit is not tied to the prevailing service standard in 
the municipality. Given that the agreement to provide 
services in lieu of development charges was made under 
the Planning Act and before the coming into force of a 
by-law under the Development Charges Act, it was not 
considered appropriate to impose retroactively the 
provisions under the new legislation for calculating 
credits. 


Credits for Heavy Load Charges 


Subsection 14(3) also attempts to avoid double charging 
by requiring municipalities which impose heavy load 
charges under section 215 of the Municipal Act, section 4 
of the City of Ottawa Act, 1960-61 or section 1 of the 


City of Toronto Act, 1961-62, to deduct these amounts 
from their development charge on properties which are 
subject to both charges. 


Conflicts 


Since development charges will be imposed under both the 
Planning Act and the Development Charges Act for several 
years, there is obvious potential for conflict between 
the provisions of the two Acts. Subsections 14(4) and 
14(5) deal with this issue by maintaining the integrity 
of all existing agreements signed by the municipality. 
Subsection 14(4) stipulates that an existing agreement 


signed under section 50 or 52 of the Planning Act, 1983 
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has priority wherever there is a conflict between the 
provisions of an agreement and the Development Charges 
Act. This means, for example, that credits provided 
under the Planning Act, for charges paid or services 
provided in lieu of a charge, will continue in force even 
if they conflict with the provisions of the Development 
Charges Act. 


Subsection 14(5) extends this priority to any other 
existing development agreement between a municipality and 
owner. Since the legislation allows existing agreements 
to remain in force, it is possible that a municipality 
may still be collecting charges under the Planning Act 
for years into the future in cases where development is 
proceeding at a slow pace. Although this means that 
charges may be collected under two different Acts for 
some time, the alternative was to declare all previously 
negotiated agreements null and void. This approach was 
considered both unacceptable and unnecessary. 


MULTIPLE APPROVALS 


As noted above, section 3 of the Act sets out a wide 
range of activities which are deemed to be development. 
These include such things as subdivision agreement 
approvals, approval of a minor variance and the issuance 
of a building permit. In most cases, a particular 
project will meet the definition of development under 
several of these categories. The effect of section 15 is 
to prevent the imposition of a development charge each 
time a project meets one of the criteria in the 
definition of development. However, where subsequent 
approvals have the effect of increasing the need for 
services beyond the level required by the initial 
approval, the development charge may be increased to 
reflect the greater need for services. 


RESERVE FUNDS 


Section 16 requires that payments received by a 
municipality shall be maintained in a separate reserve 
fund or funds and shall only be used to meet the growth- 
related capital costs of those services designated in the 
development charge by-law. This applies even in cases 
where funds have been re-allocated to other uses as 
discussed below. 


Subsections 165(2) and 165(3) of the Municipal Act apply 
to the establishment of reserve funds under this Act. 
Subsection 165(2) permits municipalities to invest the 
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funds in such securities as a trustee may invest in under 
the Trustee Act. Earnings derived from the investment 
shall form part of the reserve fund. Subsection 165(3) 
allows municipalities, by by-law, to maintain a 
consolidated account instead of separate accounts for 
each service. 


TREASURER'S STATEMENT 


Section 17 of the Act requires the municipal treasurer to 
furnish annually a statement in respect of each reserve 
fund established under section 16. This annual statement 
must be made on or before a date specified by council. 
The information to be included in the statement is set 
out in section 12 of Ontario Regulation 725/89. See 
Appendix 2 for a sample form at which can be used. 


PAYMENT OF INTEREST 


Where a municipality is required to reimburse an owner 
for all or part of a development charge, the municipality 
shall pay interest on refunds. Refunds may be required 
because: 


. a by-law has been repealed in whole or in part by the 
OMB (subsection 5(3)); 

. a by-law has been amended in whole or in part by the 
OMB (subsection 5(5)); or 

. a complaint has been made regarding the improper 
application of the development charge by-law 
(subsection 8(13)). 


Interest is to be calculated from the time the 
development charge is collected to the time that the 
refund is made. The interest calculation must reflect 
the fact that charges are collected at various times. 

For example, if a reduction was made to the charge for a 
sewer plant and a fire hall, it might be that the sewer 
charge was paid at the signing of a subdivision agreement 
and the fire hall charge paid at the time the building 
permit was issued. The calculation of interest would 
take into account when the different charges were paid. 
For example, if the OMB were to reduce the sewer 
component of a development charge, and this was collected 
at the time a subdivision agreement was signed, the 
interest should be calculated from that date. 


Once a by-law comes into force, (the Bank of Canada rate 
on that day establishes the initial minimum rate which 
will apply to all refunds). Municipalities then have the 
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option of fixing this rate for the term of the by-law or 
of adjusting it on a quarterly basis. Once a 
municipality makes adjustments, it must continue doing so 
for the rest of the term of the by-law on the first day 
of January, April, July and October regardless of whether 
the Bank rate rises or falls. 


REGULATIONS 


Section 19 empowers the Lieutenant Governor in Council to 
pass regulations on a number of matters. For further 
information and clarification, reference should be made 
to Ontario Regulation 725/89. Wherever practical, the 
provisions of the regulation have been discussed above in 
the relevant sections. The main exception to this is the 
provisions relating to methodology, which are not 
detailed above. 


Methodology (Subsection 19(a)) 


Appendix 1 offers a simple description of the steps 
involved in calculating a development charge. It deals 
with each of the following aspects of the regulation: 


. eligible capital costs (section 1) 
. levies for services not currently provided (section 2) 
. prevailing standards (section 3) 
. maximum time frame (section 4) 
. allocation of costs to classes of development 
(section 5) 


Intensification Exemption (Subsection 19(b)) 


The Act grants exemptions from development charges to 
certain types of housing intensification projects. 
Intensification refers to the creation of additional 
units on existing housing. Intensification does not 
include demolition of existing units to make way for 
higher density housing. 


An owner may add one or two additional units without 
incurring a development charge to a single detached 
dwelling unit, provided that the total gross floor area 
above grade does not exceed that of the existing 
dwelling. 


A single unit may be added without incurring a 
development charge in the case of semi-detached or row 
housing, provided that the total gross floor area above 
grade does not exceed that of the existing dwelling. 
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In the case of any other residential dwelling, such as 
apartments, a single unit may be added without a 
development charge provided that the addition's total 
gross floor area above grade does not exceed that of the 
smallest unit in the building. 


Section 6 of the regulation should be consulted for 
precise definitions for the following terms: grade, gross 
floor area, semi-detached or row dwelling, and single 
detached dwelling. 


Ineligible Services (Subsection 19(c)) 


The Act permits the Lieutenant Governor in Council to 
specify municipal services for which a development charge 
may not be imposed. As Ontario Regulation 725/89 was 
originally approved, no municipal services were 
prohibited from being funded by development charges. 


Indices (Subsection 19(d)) 


Development charges may be adjusted by a cost index if 
such indexing is provided for in the by-law (see clause 
3(4) (a) of the Act). The regulation specifies that the 
adjustment may be done annually or semi-annually based 
upon one of the following indices: 


. Southam Construction Index 
. Engineering News Record Cost Index 
. Statistics Canada, Construction Price Statistics 


Notice of Public Meeting (Subsection 19(e)) 


As discussed above, council must hold at least one public 
meeting, prior to passing a development charge by-law, to 
inform the public about the particulars of the proposed 
by-law. 


Section 8 of the regulation stipulates the manner in 
which notice is to be given. Municipalities may inform 
each individual land owner by personal service or by 
mail. This might be practical where the lands subject to 
a development charge are held by a small number of 
people. However, in most cases, municipalities will 
choose to inform everyone by publishing a notice ina 
newspaper of general circulation. 


Notice of Passing of By-Law (Subsection LOL 


En addition to notice of public meetings prior to the 
passing of a by-law, the Act also requires notice to be 
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given within 15 days after a by-law has been passed, not 
15 days after it has come into force. The giving of 
notice of the passing of the by-law marks the beginning 
of the appeal period, which lasts for 20 days from the 
date that notice is given. For this reason, the notice 
shall indicate the last day to file an appeal. 


Section 9 of the regulation specifies the manner in which 
notice is to be given and to whom. Regarding the manner, 
the same options exist as for giving notice of a public 
meeting described above. Notice can either be given to 
individual owners by personal service or by mail, or to 
the general population by publishing a notice ina 
newspaper of general circulation. The difference between 
the two processes is that notice of the passing of a by- 
law must utilize a special form (Form 1) found at the end 
of Regulation 725/89. 


Giving notice of the passing of a by-law differs from 
giving notice of a public meeting in another important 
respect. Regarding notice of the passing of a by-law, 
the regulation lists specific individuals, agencies and 
local governments which must receive notice. These 
include: 


. every person or agency which has requested in writing 
to be notified and has provided a return address; 

. the clerk of the upper tier municipality, in the case 
of a by-law passed by an area municipality; 

. the clerk of all relevant area municipalities, in the 
case of a by-law passed by an upper tier municipality; 
and 

. the secretary of every school board having jurisdiction 
in the area where the by-law is imposed. 


Information Pamphlet (Subsection 19(q) ) 


Section 10 of the regulation requires that each 
municipality with a development charge by-law to produce 
an information pamphlet setting out, in very general 
terms, the purposes for which development charges are 
being imposed, the schedule of development charges as 
found in the by-law, and the services for which the 
charges are being imposed. 


The pamphlet must be updated whenever the by-law is 
amended or a new by-law comes into force. A new pamphlet 
must be produced within 60 days of the time that the new 
charges are known with certainty. This means 60 daya 
from the day a by-law comes into force if it is not 
appealed, or from the date that the appeal is dismissed 
or the by-law is altered by council pursuant to an order 
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of the OMB, or by the OMB directly. 

A single copy shall be made available without charge to 
anyone upon request. However, a fee may be imposed to 
cover the costs of printing additional copies if anyone 
wishes more than one. Any person may make copies of the 
pamphlet and distribute them. 


On or before the first day of March each year, the clerk 
shall provide a copy of the pamphlet to the Minister of 
Municipal Affairs setting out the development charges on 
the 31st day of December of the preceding year. 


Calculation of Credits (Subsection 19(h)) 


See the discussion of section 13 credits above. 


Treasurer's Statement (Subsection 19(i)) 


See the discussion of the Treasurer's statement above and 
in Appendix 2. 


Interest Rates on Refunds (Subsection 19(j)) 


See the discussion of interest rates on refunds above. 
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PART II: FRONT-END FINANCING 


INTRODUCTION 


Before the introduction of the Development Charges Act, 
there was no clear general legislative authority for 
front-end agreements. Part II of this Act provides a 
legislative framework for municipalities and developers 
to enter into front-end financing agreements. The 
legislation has been written very broadly so as to allow 
wide scope for municipalities and developers to negotiate 
mutually acceptable agreements, but within a set of 
clearly defined rules that protect the interests of all 
parties. 


Front-end financing involves a situation where a 
developer or developers are required to construct capital 
works at their own expense which will be of benefit to 
all future landowners within a defined area. This 
upfront payment will enable the development to proceed at 
an earlier time than the municipal servicing would 
normally permit. These capital works generally have 
involved sewer, water and roads but, with this 
legislation, can involve other municipal services as 
well. The municipality will recover these costs from the 
landowners within the defined area if and when they 
develop, and these revenues will be used to pay the 
front-end developers in the agreed manner. If all 
development proceeds as anticipated, the front-end 
developer will be compensated for the benefits conferred 
on others through the installation of these services. 

The municipality benefits by receiving the services at no 
cost to its existing ratepayers, no impact on its debt 
capacity and without the potential cash flow problems 
which can result when facilities are financial through 
development charges. 


Although the municipality assumes no financial obligation 
for the capital construction in this arrangement, it does 
normally take over responsibility for the cost of 
operation of the services once they are installed. There 
is no obligation on the part of the municipality to fully 
reimburse the front-end developer for the benefits 
conferred to others if the rest of the benefitting lands 
are not developed or are developed at lower density than 
was envisioned. However, the municipality is obligated 
to spend the front-end payments on only the services 
specified in the agreement, to collect from benefitting 
owners if and when development occurs and to reimburse 
the front-end developer as set out in the agreement. 
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DEFINITIONS 


For the most part, the definitions for Part I (municipal 
development charges) are utilized in Part II of the Act 
as well. However, there are four definitions which relate 
exclusively to front-end agreements require special 
consideration. 


Benefiting Area (Section 1) 


This is the area specified in a front-end agreement which 
will receive a benefit from the installation of services 
by the front-end developer. The area must be defined by 
a map, plan or legal description and must be incorporated 
into the actual agreement. 


Front-End Payment (Section 1) 


This refers to the payment made to a municipality by a 
developer who enters into a front-end agreement. It is 
to cover the costs of the front-end services defined in 
the agreement and may be in addition to a development 
charge that an owner is required to pay. All front-end 
agreements will require a front-end payment, except where 
a developer chooses to install the services directly. 


Front-Ending Agreement (Section 1) 


The statutory requirements of a front-ending agreement 
made under section 21 of the Act are dealt with below. 


Services (Section 1) 


A service is any service referred to in a development 
charge by-law or a front-end agreement. A front-end 
agreement must list all the services which are to be 
provided by a front-end developer. The list could 
include any municipal service considered by both parties 
to be required at this early stage, whether or not it is 
currently being provided by the municipality and whether 
or not it is included in a development charge by-law. 


There are three distinct categories of services that 
could be provided by a developer for which front-end 
payments may be made. 


The first category includes all services designated in a 
development charge by-law. This is very important since, 
as discussed below, only the cost of services designated 
in a development charge by-law can be collected from 
benefiting owners who are not party to the front-end 
agreement. 
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The second category includes services provided through a 
front-end agreement but not included in a development 
charge by-law, either because the service provided is not 
growth related or is not currently being provided to 
existing ratepayers, or because council chooses not to 
include them (e.g. the municipality has a development 
charge for sewer, water and roads only but both parties 
agree to include an additional arena in the front-end 
agreement). The cost of supplying these types of 
services cannot be recovered from the landowners within 
the benefiting area alone. 


The third category includes those services listed under 
subsection 3(7) which are internal to a particular 
project. Internal services are those which developers 
normally install at their own expense and therefore are 
not services for which a development charge by-law can be 
imposed. 


Benefiting Owner (Section 20) 


When developers agree to provide front-end payments, the 
services provided will confer benefits on other property 
owners who are not a party to the front-end agreement. 
These other owners are defined as benefiting owners in 
the legislation. 


For the purposes of the discussion on front-end 
financing, the term "front-end developer" will be used to 
refer to any owner who enters into a front-end financing 
agreement with a municipality. 


CONTENTS OF A FRONT-END AGREEMENT (Section 21) 


A municipality must have in place a development charge 
by-law before it can enter into a front-end agreement. 
Subsection 21(2) defines the minimum requirements which a 
front-end agreement must contain. Each will be dealt 
with in some detail. 


Services 


The agreement must specify the services for which the 

front-end payment is being made or which the front-end 
developer will install directly. As indicated above, 

there is no limit on what services can be included. 


There is also no limit on the quality of the service that 
can be provided. However, if a municipality intends to 
impose a development charge to collect the benefiting 
owner's share, the development charge must conform to the 
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provisions of Part 1 of the Act and the regulation to it. 
This means, among other things, that only the costs of 
providing a service to the prevailing standard in the 
municipality can be incorporated into a development 
charge. Any remaining balance can only be raised through 
area rates or general revenues applied against all 
ratepayers. 


Estimated Cost 


The agreement shall include estimates of the cost of 
providing the services. If the actual costs incurred are 
less than the payments made based on the estimates, the 
municipality is obligated to refund any difference. The 
mandatory provisions of the Act do not deal with the 
situation where costs exceed the estimates. However, 
developers and municipalities can deal with such matters 
in the agreement if they wish. 


Apportionment of Front-End Costs 


The estimated cost of providing the services constitutes 
the total front-end payment. In the simple case of a 
Single front-end developer, this obligation is assumed by 
that developer. In cases where there is more than one 
front-end developer, the agreement must stipulate the 
basis for sharing the costs of services among the front- 
end developers. They may agree to share costs equally, 
or to apportion costs on the basis of the number of units 
each is developing, or on some other basis such as area 
or benefit received. 


Agreement to Make a Front-End Payment 


The front-end developers must agree to pay immediately to 
the municipality the actual costs it incurs installing 
the services specified in the agreement. This provision 
ensures that a municipality will have the necessary funds 
when payments are required by the contractor installing 
the facilities. 


Reimbursement 


The municipality must agree to reimburse the front-end 
developer if the actual costs of providing the service 
are less than the amounts paid. In the case of two or 
more developers, reimbursements shall be made in the same 
proportions as the original payments. 
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Benefiting Area 


The area which benefits from the provision of the front- 
end services must be clearly established in the agreement 
in the form of a map, plan or other legal description. 


Services Covered by a Development Charge By-Law 


An agreement shall identify those front-end services for 
which a development charge may be imposed. Only the cost 
of those front-end services for which a development 
charge is imposed can be collected from benefiting owners 
when they develop their lands. This provision ensures 
that developers, whether inside or outside of the 
benefiting area, are all paying for the same set of 
services to the same standards. 


A front-end agreement may include services which can not 
be included in a development charge by-law. The 
municipality may agree to reimburse the front-end 
developer from its general revenues, reserves or reserve 
funds. Alternatively, the parties may also agree that 
the front-end developer will not be reimbursed at all. 
For example, if a municipality imposes a development 
charge by-law for sewer, water and roads only, it may 
nevertheless enter into a front-end agreement in which a 
developer agrees to supply an arena in order to make the 
proposed development more attractive. In such a case, 
the developer has three options: 


. assume the full costs of the arena; 

. negotiate with the municipality to be reimbursed for 
all or part of the costs from revenue sources other 
than development charges; or, 

. negotiate with the benefiting owners directly for 
partial reimbursement. 


In this case, the municipality is not free to offer the 
developer a credit against future development charges, 
since the arena is a service which is not designated ina 
development charge by-law. By the same token, the arena 
is not subject to any provisions of the regulations under 
Part I of the Act. For example, the prevailing standard 
provision of section 3 of the regulation would not apply. 
However, construction of the arena would have an impact 
on section 3 in the future by making it possible for the 
municipality to include arena services as part of the 
local prevailing standard, though inclusion in its 
development changes by-law. 
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Local Services 


The agreement shall specify if any of the services are 
local services as described in subsection 3(7) of the 
Act. These local services are normally installed 
directly by developers at their own expense and are not 
eligible for reimbursement. 


Benefiting Owner's Share 


The benefiting owners must pay their share of the costs 
of the services which are covered by a development charge 
by-law (i.e. those services listed in paragraph 20.7 
above). The agreement must stipulate the manner in which 
the benefiting owners' share is to be calculated with 
respect to the services for which development charges are 
imposed. . 


Care must be taken in calculating the benefiting owner's 
share, whether an average costing approach or a site 
specific costing approach is employed within the 
benefiting area. One of the most likely reasons that a 
benefiting owner would appeal the terms of a front-end 
agreement would be that the owner's share was too high 
relative to the benefit received from the front-end 
services. 


Estimating Costs of Services Provided Directly 


Front-end developers may install services directly 
instead of making a front-end payment. In these cases, a 
municipality must agree to use the reasonable cost to the 
owners of installing the services when it determines the 
amounts to be shared by the benefiting owners. 


Benefiting Owners' Payment 


The municipality must agree to require each benefiting 
owner to pay their share as determined in paragraph i 
above if and when the benefiting owner develops those 
lands. 


Time Period 


Each agreement must specify a time period during which it 
is to be in force. Depending on the nature of the 
services being provided under a front-end step agreement 
(e.g. an arena versus a water system), there may be 
concerns that too long a time period would force 
benefiting owners to contribute toward the capital costs 
of building a facility that may be fully depreciated 
and/or in need of major repair. 
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summary 


The following are the important components of a front-end 
agreement: 


. list of services to be installed or paid for by front- 
end developer; 

. description of the benefiting area; 

. description of the manner in which the benefiting 
owners' share will be determined; and 

. the agreement by the municipality to collect the 
benefiting owners' share if and when their lands are 
developed and to pass this on to the front-end 
developer. 


It is important to note that these provisions represent a 
minimum requirement for a front-end agreement. There are 
many issues which municipalities and developers may wish 
to consider and to include that go beyond these 
provisions. For example, the minimum provisions say 
nothing about how the parties should deal with cost 
overruns for front-end services or whether the benefiting 
owners' share should be recalculated if the development 
of the area proceeds in a different way than originally 
envisioned. 


Optional Components 


In addition to the provisions set out above, which are 
mandatory, a front-end agreement may provide that the 
front-end payment include the reasonable costs to the 
municipality of administering the agreement. This 
includes the costs of consultants and studies required in 
the preparation of the agreement. 


An agreement may also provide for the indexing of the 
payments required to be made by the benefiting owner. 


NOTICE AND APPEAL OF FRONT-END AGREEMENTS (Section 21) 
Notice 


Section 22 of the Act requires a municipality to give 
notice of a front-end agreement. This may be done by 
mailing the agreement to all owners in the benefiting 
area or through publishing a notice in a newspaper with 
general circulation. 


The notice shall explain the purpose of the agreement and 
state that it can be viewed in the office of the clerk 
during normal business hours. 
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Appeal 


There can be numerous reasons for objecting to an 
agreement. For example, a benefiting land owner may feel 
that: 


. the services in the agreement are inappropriate; 

. the cost estimates are inaccurate; 

. the method for apportioning costs among benefiting 
owners is inequitable; or that an owner should not be 
included in the benefiting area since the property will 
not receive a benefit. 


Unlike a development charge by-law, which can be appealed 
by anyone, a front-end agreement can only be objected to 
by those within the defined area considered to be 
benefiting owners. An objection must be made in writing 
to the clerk of the municipality within 21 days of the 
date that notice was given. If no objection is filed 
within 21 days, the agreement is deemed to have come into 
force on the day it was fully executed. 


If an objection is filed, the clerk shall immediately 
forward it to the Ontario Municipal Board. The Board 
will hold a hearing, unless it is of the opinion that the 
grounds for the objection are insufficient. In the 
latter case, the OMB can dismiss the objection without a 
hearing, but not before providing the objector with an 
opportunity to further substantiate his case. The 
Parties to the hearing would include the municipality, 
the front-end developers who signed the agreement and the 
benefiting owners who filed objections. 


After a hearing is held, the OMB may: 


- approve the agreement; 
. refuse to confirm the agreement; or 


. order the municipality and front-end developers to make 
changes to the agreement. 


If changes are ordered, the agreement comes into force if 
and when it 1s re-executed by the municipality and the 
front-end developers as ordered by the Board. 


The following flow chart illustrates the appeal 
procedure, including the appropriate time limits. 


Front-Ending Agreements 


Only municipalities with a 
development charge by-law in 
effect may enter into a 
front-ending agreement 

0S 102 Lt) :) 


Council enters into front-ending 
agreement with owner(s) within 
benefiting area in accordance 
with the provisions of Section 21 
(Sr2 1) 


Municipality gives notice of 
front-ending agreement to all 
owners in benefiting area 

(seer 210)) 


Municipality to make agreement 
available for viewing (s. 22(2)) 


Front-ending agreement 
deemed to be in effect on 
date it was fully executed 
(s. 22(5)) 


Is notice of objection filed 
within 21 days by owner receiving] NO 
notice who is not a party to the 
agreement? (s. 22(6)) 


Clerk immediately forwards 
objection to the OMB (s. 22(6)) 


Is OMB of the opinion that the 
objection set out in the 

notice of appeal is insufficient? 
(see 2110); 


OMB notifies objector and 
affords opportunity to 
make representations 

(= 2271 10)) 


NO 4+ + 
Notice of OMB hearing given Is OMB of the opinion that the 
as directed by OMB objection set out in the 
notice of appeal is 
insufficient? (s. 22(10)) 


+ YES 


OMB hearing of objection 
CS 22222 (702) 


OMB dismisses objection and 
issues order (s. 22(10)) 


Agreement in effect on date it 
was fully executed (s. 22(5)) 


OMB makes decision and issues 
order(s. 22(7)))) 


OMB confirms agreement Agreement in effect on date 
(S422 0799 it is approved by the OMB 
(Sr 2)(8)))) 


OMB directs municipality Amended agreement in effect on 


to amend agreement date amended agreement executed 
(S552 2.(a7)i) by all parties (s. 22(8)) 


OR |OMB refuses to confirm 
agreement (s. 22(7)) 
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SECTION 64 OF THE ONTARIO MUNICIPAL BOARD ACT NOT TO 
APPLY (Section 23) 


Section 23 permits front-ending agreements to come into 
force without prior approval from the OMB. Since the 
financial obligations under a front-ending agreement rest 
with the front-end developer in the first instance (e.g. 
payments for the installation of the services) and the 
benefiting owners in the second instance (e.g. to 
eventually pay for the services installed), the 
municipality's financial health and its debt capacity are 
not at risk. 


However, this provision in no way impinges on the OMB's 
authority to approve various capital works projects and 
any long-term municipal borrowing required for front- 
ended projects. 


REGISTRATION OF AGREEMENT AND ENFORCEMENT AGAINST NEW 
OWNERS (Section 24) 


A front-end agreement may be registered against the lands 
in the benefiting area. This registration means that, 
when lands are being bought and sold, buyers will have 
sufficient opportunity to learn when searching title that 
there is a front-end agreement which applies to the land 
they are considering purchasing. Registration does not 
provide the municipality with any additional powers with 
which to enforce the agreement, it merely means that all 
purchasers will be afforded the opportunity to be aware 
that the lands they are buying are subject to a front-end 
agreement. 


Section 24 of the Act allows a municipality to enforce 

the agreement against all subsequent owners of lands in 
the benefiting area. This applies to lands originally 

owned by the parties to the front-end agreement as well 
as lands of owners not party to the agreement. 


Specifically, section 24 allows the municipality to 
collect front-end payments from future owners of lands 
originally owned by a front-end developer. The amounts 
to be collected from new owners will be governed by the 
proportions defined in the agreement for the original 
owners as required by clause 21(2)(c), adjusted by any 
payments the original owner may have made prior to 
selling the land. 


Regardless of how many times title to a benefiting 
owner's land may change, a municipality is required to 
collect the benefiting owner's share, if and when the 
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land is to be developed. In addition, the subsequent 
developing owners of lands within the benefiting area 
would be required to pay the outstanding indexed amounts 
if the agreement so dictates. 

It should be noted that while the agreement can be 
enforced against all future owners, new owners dor noe 
acquire a right to appeal the agreement if the appeal 
period has lapsed. 


COMPLIANCE (Section 25) 


Where there is a front-end agreement in place, no 
development which requires an approval listed in section 
3 shall take place without complying with the provisions 
of section 26 which require a municipality to collect the 
benefiting owners' share before that owner develops. 


PAYMENT OF THE BENEFITING OWNERS! SHARE (Section 26) 


When benefiting owners develop their land, a municipality 
must require them to pay their share of those front-end 
service costs for which a development charge is imposed 
in the manner stipulated in the agreement. 


There are several reasons why a municipality may not 
fully reimburse a front-end developer for 100% of the 
costs of all front-end services. Some of the front-end 
services may not be designated in a development charge 
by-law and cannot, therefore, be recovered from 
benefiting owners. Also, some benefiting owners may not 
develop their lands, or may develop them at significantly 
lower densities than anticipated. 


FUNDS RECEIVED FROM FRONT-END DEVELOPERS (Section 27) 


Under a front-end agreement, one or more developers will 
normally make upfront payments to a municipality to cover 
the cost of the services listed in the agreement. The 
exception to this occurs when developers install services 
directly at their own expense. Where payments are made, 
section 27 requires that they be paid into special 
accounts to be used only for collection of the costs of 
front-end services specified in the agreement, or for 
reimbursing the parties to the agreement if the cost of 
installation is less than estimated. In addition, since 
subsection 21(3) allows the costs of studies and 
administering the agreement to be included in the front- 
end payment, such accounts may also be used for this 
purpose. 
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Section 27 also requires that the municipality produce an 
annual statement for the parties to the front-end 
agreement stating the details of the payments made from 
the account, the balance remaining in the account, and 
additional payments, if any, that may be required from 
the front-end developers as set out in the agreement. 


FUNDS RECEIVED FROM BENEFITING OWNERS (Section 28) 


Section 28 requires that funds received from benefiting 
owners (i.e. paid under section 26) are paid into a 
special account. Since a front-end agreement will 
normally run for several years, problems can arise if the 
firms that were party to the front-end agreement move, 
reorganize or go out of business. The provisions of 
section 28 are intended to deal with these types of 
problems while protecting the interests of both the 
municipality and front-end developers. 


When a municipality receives funds from benefiting 
owners, it shall inform all front-end developers by 
registered mail that funds are available to be paid and 
request directions as to what is to be done with the 
money. Upon receiving instructions, the municipality 
shall pay the funds over. 


However, if no instruction is received within 90 days, 
the municipality may pay the money owing to that party 
into the Supreme Court. When the funds are paid into the 
Court, the municipality shall inform the party to the 
front-end agreement again that the money has been paid 
into the Court and the party must apply to the Court for 
its release. If the funds are not claimed by the party 
to whom notice was sent or an heir or representative of 
the party, the municipality may apply for the money after 
12 months and the Court shall release the money to the 
municipality. The funds can be considered to be general 
revenues and may be spent accordingly. 


Section 28 also makes it clear that the municipality is 
obligated to reimburse the front-end developer only when 
payments are collected from benefiting owners. 
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PART III: MUNICIPALITIES AND EDUCATION DEVELOPMENT CHARGES 


Part 111 of the Act (Education Development Charges) 
permits school boards to pass by-laws to impose education 
development charges. However, the Act confers several 
obligations upon municipalities regarding these charges. 
In general, municipalities will be required to: 


. collect education development charges, 

. provide and maintain proper statements for the revenues 
collected, and 

. listen to and decide upon complaints regarding the 
application of education development charges. 


This section of the guidelines discusses education 
development charges only to the extent that they affect 
municipalities. A detailed treatment of Part 111 of the 
Act has been produced by the Ministry of Education and 
may be obtained at the Government of Ontario Bookstore. 


DEVELOPMENT (SECTION 30) 


Although section 30 does not impose any obligation upon 

municipalities vis a vis education development charges, 

it is worth noting that the definition of development is 
the same as that used for municipal development charges 

and is closely tied to the planning and zoning processes 
which are controlled by municipalities. 


Just as in the case of municipal development charges, 
certain housing intensification projects are also exempt 
from development charges (subsection 30(2)) for education 
purposes. However, the extent to which the exemption 
might apply depends upon whether such projects are 
permitted under municipal zoning by-laws and official 
plans. 


Subsection 30(5) exempts municipalities from paying 
education development charges on lands owned by the 
municipality and used for municipal purposes. 


WHEN DOES A BY-LAW TAKE EFFECT? (SUBSECTION 32(1) ) 


Development charge by-laws for municipal purposes come 
into force either on the day they are passed or on a 
later date specified in the by-law. Education 
development charge by-laws come into force 5 days after 
the date of passage or at some later date specified in 
the by-law. Municipalities should ensure that they do 
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not collect education development charges during the 5 
day period between the time a by-law is passed and the 
time it comes into force. 


APPEAL OF AN EDUCATION BY-LAW (Section 32) 


Education development charge by-laws can be appealed to 
the Ontario Municipal Board under a process which mirrors 
that used for municipal development charges. 
Municipalities have no role to play in this appeal 
process. However, in the event that the OMB orders a 
reduction in an education development charge, the 
municipality must be informed of all refunds made to 
developers by the treasurer of the education development 
charge account. 


WHEN ARE EDUCATION DEVELOPMENT CHARGES PAYABLE? 
(Section 35) 


Municipal development charges are normally payable when a 
building permit is issued. However, some charges may be 
required at the signing of a subdivision agreement. In 
addition, developers and municipalities may enter into 
agreements for payment to be made either before the 
building permit stage or after. This degree of 
flexibility does not exist in the case of education 
development charges. Section 35 of the Act states that 
education development charges are payable to the 
municipality in which the development is situated on the 
day that a building permit is issued. Although the Act 
does not specify that it is the lower tier municipality 
which is to collect the charge, this should generally be 
understood to be the case since lower tier municipalities 
generally issue the building permits. The situation 
where the upper tier issues the building permit will be 
dealt with at the end of this section. 


Subsection 35(3) also stipulates that the municipality is 
not required to issue a building permit unless that 
education charge has been paid. It is this link between 
the issuance of a building permit and the payment of a 
charge that necessitates municipal collection of 
education charges. Municipalities which issue permits 
without collecting the education charge could be liable 
for the uncollected amounts if a school board 
successfully launches a complaint under section 36. 
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CREDITS FOR SERVICES IN LIEU (Subsection 34(4)) 


As is the case with municipal development charges, 
developers can provide services in lieu of paying a 
charge. This process involves negotiations between the 
developer and all of the school boards with a development 
charge by-law. Where there is an agreement to provide 
services in lieu of an education charge, the school board 
or boards have an obligation to inform the municipality 
of the amount of the credit and the lands to which it 
applies. 


COMPLAINTS (Section 36) 


Since the municipality controls the development process, 
it is responsible for collecting the charge. When 
complaints arise regarding the improper application of an 
education development charge by-law, they must be 
directed in the first instance to the municipal council. 


Under section 36, an owner or school board may complain 
in writing that there has been an error in the number of 
units used to calculate the development charge, or some 
other error has been made in applying the by-law, or in 
recording the credit granted to an owner who made a 
payment in lieu. 


Where an error has been made to the detriment of an 
owner, the owner shall be reimbursed any overpayment from 
the education development charges account of the school 
board. To ensure that the municipality correctly adjusts 
the accounts it is required to keep under section 37, the 
refund is paid from the school board to the municipality 
and then to the owner. 


Where an error has been made to the detriment of the 
school board, the additional funds required must be paid 
from municipal revenues. For example, if a development 
consists of 30 houses, but the municipality collects on 
the basis of 20 houses, the school board will lose the 
charge on 10 houses. If it complains, and council grants 
the complaint, or the OMB sides with the school board on 
appeal, the municipality must pay the education 
development charge on the 10 houses which were missed. 
However, subsection 36(6) stipulates that the 
municipality shall collect the additional amounts owing 
from the owner and shall remit these amounts to the 
treasurer of the education development charge. If an 
SUR to pay, section 39 requires the unpaid 
amounts to be added to the tax roll of th LCi i 
and collected as taxes. Sent | 
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Complaints cannot be made after 90 days of the date the 
building permit is issued, or 90 days after the date an 
agreement is reached to provide services in lieu of a 
charge under subsection 35(4). 


Section 36 allows for the appeal of council's decision on 
a complaint to the OMB. The procedures for an appeal are 
identical to those for a complaint on a municipal 
development charge which were discussed in Part 1, 
section 8. 


DISTRIBUTION OF BY-LAW (Subsection 37 (1) ) 


Subsection 37(1) imposes an obligation on a school board 
which passes an education development charge, to submit a 
copy of its by-law to all municipalities within which it 
is to apply. 


COLLECTION AND TRANSFER OF EDUCATION DEVELOPMENT CHARGES 
(Subsection 37 (4) ) 


Subsection 35(1) establishes that an education 
development charge is payable at the time a building 
permit is issued. Subsection 37(4) requires a 
municipality to collect the charge when it is due and to 
deposit the amounts into the education development 
charges account on the 25 day of the month following the 
month in which it was collected. This means that a 
municipality may hold revenues from an education 
development charge for about 26 to 55 days, depending on 
when it was collected. Any interest made on short-term 
investment of these funds may be retained by the 
municipality. 


TREASURER'S STATEMENT (SUBSECTION 37 (5) ) 


Each time that the municipal treasurer makes a deposit 
into the education development charges account, there is 
a requirement to submit a statement the 5th day of the 
month following the month the transfer was made. The 
statement shall include the information prescribed in 
section 14 of Ontario Regulation 722/89, which includes 
the following: 


. the number of building permits issued for residential 
purposes on land subject to an education development 
charge, 

. the location of the lands referred to above, 
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the amount of money collected as a result of education 

charges on residential lands, ; 

. the number of building permits issued on lands subject 
to a housing intensification exemption, 

. the number of building permits issued in respect of 
commercial development on lands subject to an education 
development charge, 

. the total declared value represented by the building 
permits, and 

. the amount of money collected as a result of education 

charges on commercial lands. 


The period to be covered by the statement is from the 
25th day of the month before the preceding month to the 
26th day of the preceding month. For example, all 
education development charges collected in the month of 
January must be deposited into the education development 
charge account by the municipal treasurer by February 25. 
Since a deposit was made in February, a statement would 
be required from the municipal treasurer by the 5th of 
March which would cover the period from January 26 to 
February 25. Amounts collected from January 1 to January 
25 would have been reported on previous statements. If 
there were no previous statements, perhaps because the 
by-law came into force on January 1, then all amounts 
collected in January should be recorded in the first 
statement which would be March 5 at the latest. 


UNPAID EDUCATION DEVELOPMENT CHARGES (SECTIONS 39 AND 40) 


As indicated above, education development charges are 
payable on the day that a building permit is issued. If 
for any reason a permit is issued and the charge has not 
been paid, the unpaid charge shall be added to the 
municipal tax roll and collected as taxes. The amounts 
collected shall be remitted to the treasurer of the 
education development charges account by the 25 day of 
the month following the month that they were collected. 
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UPPER TIER BUILDING PERMITS (SECTION 41) 
In cases where the upper tier issues the building permit, 


the following sections shall apply to the upper tier 
rather than the lower tier. 


Section Content 


subsection 32(7) municipal treasurer's right to be 
informed if refunds are made after 
an appeal of an education 
development charge by-law. 


subsection 35(1) education charge payable when 
building permit issued. 


subsection 35(4) right of municipal treasurer to be 
informed of amount of credits in 
cases where service is provided 
directly in lieu of an education 
development charge. 


section 36 complaints that the by-law was 
applied incorrectly. 


sections 37 and 40 section dealing with collection and 
transfer of funds to the education 
development charges account. 


PART IV: 
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GENERAL PROVISIONS 


EXISTING BY-LAWS AND RESOLUTIONS FROZEN 


Section 44 of the Act prohibits the amendment of a 
council resolution or by-law dealing with development 
charges which was in effect prior to the coming into 
force of the Development Charges Act (i.e. November 23, 
1989). Such a by-law or resolution remains in force 
until: 


. it is repealed, 
. a new by-law is passed under section 3 of the 


Development Charges Act, or 
. November 23, 1991, whichever is earliest. 


The provisions of section 44 do not apply to heavy load 
charges imposed under section 215 of the Municipal Act, 
section lof the: City sof Toronto Act,-1961-62, Or section 
4A ODsche Citys OreOrtawal Ace, 1960-61. 


TRANSITION PROVISIONS 


Section 45 of the Act prohibits municipalities from 
imposing development related charges under agreements 
passed pursuant to sections 50 or 52 of the Planning Act 
once they have passed a by-law under the Development 
Charges Act or once the two year phase-in period has 
expired on November 23, 1991. The exception to this rule 
is that section 50 or 52 agreements can continue to 
provide for the installation of local connections as 
defined in subsection 3(7) of the Act. These are 
services for which a development charge cannot be imposed 
since they are installed at the expense of the owner. 


Any agreements under sections 50 or 52 of the Planning 
Act which are in effect when a municipality passes a 
development charge by-law or when the transition period 
is over will remain in effect. This means that charges 
may be collected for several years under both the 
Planning Act and the Development Charges Act, although no 
new charges can be imposed under the Planning Act after 
the earlier of the dates mentioned above. 


APPEAL AND REFERRAL PROVISIONS 


Any appeal of a development charge imposed under the 
Planning Act, 1983 prior to the coming into force of the 
Development Charges Act shall continue to proceed and be 
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heard based upon the case law that has evolved under the 
Planning Act. Although the Act is silent on the case 
where an appeal is launched after the coming into force 
of the Act, but prior to a municipality passing a 
development charge by-law under the new Act, it is 
intended that the right to appeal found in subsection 
50(17) of the Planning Act would continue to apply until 
a municipality passes a by-law under section 3 or 
November 23, 1991, whichever occurs first. There should 
not be a period during the transition from the Planning 
Act to those of the Development Charges Act where charges 
cannot be appealed to the OMB based upon the Act under 
which the charges were imposed. 


COMMENCEMENT OF ACT 


The Act comes into general force on the day it received 
Royal Assent, which was November 23, 1989. However, as 
provided for in section 45, a specific municipality is 
not bound by the terms of the Act until it passes a 
development charge by-law under section 3 or November 23, 
1991, whichever is earlier. 
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APPENDIX ONE _ 


CALCULATING A DEVELOPMENT CHARGE 


INTRODUCTION 


Neither the Act nor the Regulation offer precise 
direction for calculating municipal development charges. 
A high level of detail is not desirable given the many 
variables and situations that could be taken into 
account. Instead, the regulation establishes broad the 
principles which must be followed in developing a 
schedule of development charges. Those parts of the 
regulation which deal with methodology are dealt with 
below. Appendix 1 offers a simple description of the 
steps involved in calculating a development charge. 


DECIDING TO USE THE DEVELOPMENT CHARGES ACT 


The first decision a municipality will be required to 
make is whether it will utilize the provisions of the 
Development Charges Act at all. Municipalities with 
limited growth may not wish to engage in the detailed 
calculations required by the Act for the limited revenue 
it could potentially raise. Similarly, municipalities 
which make a policy decision to reduce capital spending 
and service levels may also feel that development charges 
are not appropriate. Finally, municipalities may refrain 
from development charges because they feel they inhibit 
growth or pose too onerous a burden on new homeowners. 


Even in municipalities where growth is significant, and 
service levels are being maintained or expanded, there 
are other options to development charges for financing 
capital works. Property taxation and user rates, whether 
on a "pay as you go" basis or involving long-term 
financing, are the most obvious alternatives. These 
techniques spread the cost of capital facilities over the 
broadest possible base, and thereby minimize the costs to 
individual users. However, it also imposes upon existing 
residents the capital costs attributable to new 
development which many municipalities feel should be 
absorbed, in the first instance, by the development and 
building industries which profit from the growth. 


The Development Charges Act will likely become the 
primary mechanism for collecting charges related to 
development in the future, but it is not the only 
mechanism. Sections 50 and 52 of the Planning Act will 
continue to be used require developers to install local 
services at their expense. As well, the sections of the 
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Planning Act dealing with parkland dedication and 
concessions for height and density (i.e. section 36) are 
unaffected by the new legislation. In addition, there 
are provisions in the Municipal Act related to water and 
sewer works as well as the provisions of the Local 
Improvement Act. 


THE IMPORTANCE OF A COORDINATED APPROACH 


If municipalities decide to impose development charges 
under the new legislation, they will be required to carry 
out detailed calculations which could potentially require 
the assistance of all departments in the municipality and 
several of its local boards, depending on the scope of 
the services to be covered. The calculation of a 
development charges could involve the following groups 
within the municipality: 


. the finance department would be involved because of its 
role in financial policy, capital budgeting and 
management of reserve funds, 


. the legal department would be involved to offer legal 
advice on the provisions of the new Act and relevant 
case law that might be expected to have continued 
applicability, 


. line departments (e.g. works department, social 
services department) would be required to project the 
capital needs necessitated by future growth, 


. the projected capital costs of some services will be 
obtained only after consultation with the local board 
responsible for the service (e.g. hydro electric 
commission, library board or police commission). 


The calculation of a development charge can involve a 
significant degree of consultation and coordination with 
outside interests and organizations. Negotiations and 
discussions may also take place with developers, 
builders, and representatives of groups seeking 
exemptions for affordable housing or institutional 
developments, as well as school boards or other 
municipalities (e.g. upper tier or other area 
municipalities within an upper tier) which are also 
passing development charge by-laws. Consequently, it is 
important to ensure that a capable team is established 
which can properly coordinate the work that needs to be 
done. 
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STEPS IN CALCULATING A DEVELOPMENT CHARGE 


The following steps are required in the calculation of a 
development charge, though they do not have to occur in 
the order presented here. The intent of this section is 
to create an awareness of the types of calculations and 
decisions which are required for a well documented 
development charge policy. 


Estimate Growth 


One of the most important aspects of a development charge 
is that it is to finance capital costs which are related 
to growth which increases the need for municipal 
services. They are not allowed for costs associated with 
the rehabilitation or renovation of existing works or the 
installation or new works to service existing residents 
only. 


In estimating growth, consideration should be given to 
anticipated population increases but also to the number 
and type of expected housing units. Since the number of 
persons per unit varies with different types of housing 
(e.g. single detached vs apartments), population 
estimates should be done in conjunction with housing unit 
estimates, and the two exercises should be integrated to 
ensure consistency. 


Municipalities should project growth estimates for 
commercial and industrial property as well as for 
residential property. Even if there is no intention to 
impose a development charge for both types of property, 
estimating the growth of each will contribute to better 
long range capital budgeting and will more easily permit 
a determination of capital costs to broad development 
categories as required in step 6 below. 


In determining the level of growth, section 4 of the 
regulation permits a 10 year planning time frame for most 
services. However, in the case of water supply services, 
Sanitary sewer services, storm drainage, transportation 
and waste disposal, planning time frames may be longer. 
In these cases, no maximum time frame is specified and 
municipalities are free to use their best judgement as to 
what is fair and appropriate. 


The legislation permits development charges only where 
development or redevelopment has increased the need for 
services. In the case of a conversion of an apartment to 
a condominium, where there is no change in the number of 
units, it would be difficult to make the case that there 
is an increased demand for services, unless some very 
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special circumstances exist. For example, if the 
occupancy rate was expected to increase significantly, 
there may be a case to be made that there would be an 
increase in the need for services even though there is no 
increase in the number of units. 


The reference to growth does not mean overall growth in a 
municipality. It may be that the overall population of a 
given municipality is in decline, but there could still 
be pockets of development that would create an increased 
need for municipal services. It would be permissible to 
impose a development charge on these developments. 


In order to reduce the chances for appeal, municipalities 
may wish to compare their estimates of growth with those 
of the Ministry of Treasury and Economics and of other 
jurisdictions which are introducing development charges 
in their area. For example, if the population projection 
used by a municipality differs significantly from that 
used by the upper tier for the same area, this could 
provide the basis for an appeal of a by-law to the OMB. 
The point is not that all population projections must be 
the same, but that each municipality should be prepared 
to defend its estimates if they differ from other 
reputable sources. 


Decide Which Services Will Be Covered in the Development 
Charge By-Law 


A municipality must determine which services it will 
finance from development charges. Municipalities 
commonly impose charges for sewers, water and roads, but 
many go beyond these services to impose charges for 
police stations, fire halls, day care centres, 
administration buildings and libraries. The range of 
services which can be included in a development charge is 
limited only by section 2 of the regulation, which states 
that there can be no charge for a service which is not 
being provided at the time the by-law is being 
calculated. In addition, paragraph 19(c) of the Act 
permits the Lieutenant Governor in Council to prescribe 
services for which a development charge shall not be 
imposed. However, as Regulation 725/89 was filed, no 
services were so prescribed. 


As discussed under the definition of capital, services do 
not have to be owned by the municipality (e.g. Ministry 
of the Environment sewer or water plant), or located 
within a municipality (e.g. land fill site in another 
municipality). In addition, services provided by local 
boards are also eligible for inclusion in the development 
charge calculation, provided that the local boards 
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support revenue raising for these services through 
development changes. 


Estimate Total Capital Costs to Service Growth 


Once growth estimates have been obtained, a detailed 
determination of the capital expenditures for services 
required to serve that growth must be made for those 
services identified in step two above. If the 
development charge policy is to be an integrated part of 
capital planning and reserve fund management, it is not 
sufficient simply to identify total anticipated 
expenditures over the planning period. The estimates of 
capital cost will have to be quite detailed, noting when, 
in the planning period, expenditures will be required, 
based upon estimates of future growth. 


Where services are provided by local boards, the boards 
should be called upon to produce the required estimates 
if they are to be included in a development charge by- 
law. This is especially so the municipality does not 
have expertise in highly technical areas such as the 
provision of electricity by hydro electric commissions. 


Determine "Eligible" Capital Costs 


Once total capital costs have been determined, a 
municipality must ensure that all such costs are eligible 
to be incorporated into a development charge. The 
following sections of Regulation 725/89 deal with this 
issue. 


Eligible Capital Costs (Section 1): 


Section 1 of the regulation prohibits the inclusion of 
any capital costs which have already been levied in an 
agreement under sections 50 or 52 of the_Planning Act 
before the development charge by-law was passed. This 
reinforces the provisions of subsection 14(1) of the Act 
which require a credit to be given where development 
charges have been paid under an agreement under sections 
50)0r 52 of; the Planning Act. 


However, where a facility has already been built, but has 
been oversized to accommodate future growth, the amounts 
which have not been levied for may be included as an 
eligible capital cost for development charge 
calculations. This would include any interest costs 
where the given project was debt financed. For example, 
a municipality may determine that it will need an arena 
in the next 10 years to accommodate growth. However, it 
will construct the arena in year five, when half the 
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population which will eventually use it has arrived. It 
must, of course, fully pay for the arena at the time it 
is built, whether it does so from reserves, a development 
charge reserve fund or by borrowing. The fact that the 
arena is fully paid for in year five does not preclude a 
municipality from imposing development charges for the 
balance of the cost in years six to ten. The question to 
be determined is not whether the arena is fully paid for 
but whether it is fully levied for. 


Development Charges Not Allowed for Services Not 
Currently Provided (Section 2): 


One of the complaints about lot levies that has 
frequently been made in the past is that they have been 
used to provide a general upgrading of services in newly 
developed areas beyond the level of service in the 
established parts of the municipality. Sections 2 and 3 
of the regulation address this issue to some degree. 
Section 2 prohibits a development charge for a service 
which is not currently provided. For example, if a 
municipality does not have an arena, it may not designate 
arenas as a service for which it is imposing a 
development charge. Once it has built its first arena, 
it may then impose a levy to capture the net growth- 
related capital costs of the second and subsequent 
arenas. However, the first must be financed from revenue 
sources other than development charges. 


Prevailing Standards (Section 3): 


The regulation requires a municipality to calculate its 
capital costs based upon service standards which have 
been officially adopted by council in some way and which 
have been met within the previous 10 years. Standards 
defined by council, but which have not actually been met, 
cannot be said to qualify as standards under the Act. 

For example, if council has a standard for a given class 
Of road, but no roadsiof-thateclass have actually*met the 
standard in the previous 10 years, it is inappropriate to 
consider this a standard in any meaningful sense. On the 
other hand, if council has a capital plan of upgrading 
roads to the standard over time, and is actually 
following through on the plan so that all roads of that 
class will be upgraded at some point, then the standard 
adopted by council can be said to be a prevailing 
standard. This is the case even though not all roads are 
at the standard at any given time or even if some roads 
have not met the standard within the previous ten years. 
Municipalities should be prepared to provide some 
evidence that the standards they establish are realistic 
and not merely the product of wishful thinking. 


= Oe 


There are two components to the prevailing standard - a 
quantity standard and a quality standard. The quantity 
standard simply refers to the number of facilities per 
capita or per household (e.g. one arena for every 20,000 
residents or one fire station for every 10,000 
residents). In some instances the number of facilities 
per capita may not be an appropriate quantity standard. 
For example, municipalities tend to have only one city 
hall, regardless of the size of the municipality. In 
this case it might be more appropriate to measure the 
quantity standard of the service in terms of square feet 
of office per capita or employees per capita assuming the 
amount of office space required is directly related to 
the number of office employees. In the case of sewer and 
water, thousand gallons per population might be used. 
Whatever the appropriate measure, a municipality should 
make an attempt to determine how much of a service it 
currently provides so that development charges do not 
fund levels of service which are in excess of this 
amount. 


It is recognized that quantity standards fluctuate on an 
annual basis, as the following table illustrates. The 
table shows population growth over a 25 year period and 
the impact on the quantity standard for arenas, which in 
this case is one arena for every 10,000 people. A new 
arena is actually constructed when half of the 10,000 
residents have located in the municipality. As the table 
illustrates, the number of arenas per 10,000 population 
fluctuates significantly. Starting at the standard of 1 
per 10,000 residents in year 0, the standard immediately 
falls for a number of years as the same number of arenas 
serve a growing population. By year 10, the addition of 
5,000 new residents has justified construction of the 
next arena, and the standard changes abruptly. 


The example also illustrates an important point regarding 
the timing of construction and the standard. The example 
is one where a new arena is built when half the residents 
who will use it have arrived. However, if the 
municipality waits until all the additional 10,000 people 
arrive, thewarena will not be built until year 20. This 
means that the number of arenas would be two from year 
zero to year 20. The standard would continue to fall for 
that entire 20 year period so that, in year 20, when 
construction begins, the municipality will not be able to 
say it had ever attained the standard of one arena per 
10,000 in the previous 10 years and that component of the 
by-law could be challenged. In a similar way, delay of 
the construction for two or three years could present 
similar problems in so much as the standard will not have 
been met in the previous decade. If the third arena is 
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not built until year 13, then the highest service 
standard attained in the ten previous years is .93 arenas 
per 10,000 people in year three or approximately one 
arena for every 10,750 people. 


TABLE 1 
CHANGE IN QUANTITY STANDARD OVER TIME 
ARENAS PER 
POPULATION NO; OF 10,000 
YEAR (000s) ARENAS POPULATION 
0 204.0 2 1.00 
1 20.5 2 0.98 
2 2440 2 0.95 
3 21:59 2 0.93 
ä 22% 0 2 OS OT 
5 220 2 0.89 
6 237.0 2 0.87 
7 2532 Z 0.85 
8 24.0 2 0.83 
2) 24.5 2 0.82 
10 290 3 1,20 
LL PASIAN 3 1.18 
12 26.0 3 1515 
sis} 200 3 19412 
14 275.0 3 le Lit 
15 27125 3 1.09 
16 28.0 3 107 
1874 Zon 3 1.05 
18 29510 3 1.03 
112) Zoo 3 1.02 
20 300 3 1.00 
2a 30% 5 0.98 
22 2150 3 0-97 
23 3155 3 0.95 
24 22500 3 0.94 
29 2220 3 0.92 


In addition to the quantity standard, municipalities must 
also establish quality standards. These standards will 
vary significantly from service to service. In many 
instances they will be based upon engineering standards. 
For example, standards might establish that a specific 
class of road requires a specified thickness of asphalt 
and aggregate, or, in the case of water quality, 
treatment which permits only acceptable limits of various 
chemicals. In the case of an arena, the quality 
standards might make reference to the seating capacity, 
number of dressing rooms, ice surface or some other 
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variable or combination of them. Since these standards 
can vary considerably on a service by service basis, the 
legislation does not specify quality standards for 
various services. Nevertheless, municipalities should 
adopt meaningful quality standards and be prepared to 
defend the standards built into their capital cost 
estimates if forced to do so before the OMB. 


The regulation permits different standards to be applied 
to different parts of a municipality. If a development 
charge has been calculated using the average cost 
approach whereby all growth related costs are charged 
against all projected development, then municipal wide 
standards would be appropriate. However, if a 
development charge by-law designates certain areas within 
the municipality which are subject to site specific 
charges, then standards may be based upon the provision 
of services within that part of the municipality. For 
example, perhaps council has a policy that all residents 
should be within five kilometres from a library. On 
average, this means that the municipality will provide a 
library for every 30,000 people. However, to meet the 
distance standard in low density development, it may be 
necessary to provide one library for every 25,000 people. 
If this low density development was designated in a 
development charge by-law as an area subject to a special 
rate, this standard would be acceptable, provided it had 
been attained in the previous ten years in similar 
density development. 


The provisions regarding prevailing standards are 
intended to be reasonably flexible. It is not intended, 
for example, that the future community centre must look 
like the previous community centre. Furthermore, if 
services are provided differently so that previous 
standards no longer apply, council may establish new 
standards, provided that the overall level of service is 
not significantly increased. For example, if it is 
decided to create a large number of small neighbourhood 
police stations to take the place of larger divisional 
stations, development charges could be imposed based upon 
new standards for police stations, provided that the 
overall service did not increase. While the overall 
service level is somewhat subjective, various indicators 
might be used such as number of police per capita. 
Another example might be a situation where a municipality 
decides to divert all or some of its garbage from land- 
fill sites to some type of facility designed to produce 
energy from waste. Even though the total cost per capita 
of the energy from waste approach may be higher, there is 
no increase in the service level as measured in tonnes of 
garbage collected per capita per year. 
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In defining overall service levels, the main criterion 
should be output per capita or household whenever the new 
standard is to apply to the whole municipality. In these 
cases it will be difficult to establish that the new 
standards are inappropriate since the intent of the 
prevailing standards provisions is to prevent blatant 
increases in service levels in new development beyond 
those in the rest of the municipality. In cases where 
the new standards apply to the whole municipality, the 
problem of "gold plating" of services would not seem to 
exist. 


The regulation also deals with situations where the 
service standards change as a result of provincial or 
federal legislation. In cases where the statutory 
standard is higher than the prevailing municipal 
standard, the municipality may alter the standard to the 
level required under the statute. 


Estimate Grants and Contributions 


Municipalities can only impose development charges on the 
net capital costs related to growth. Therefore, 
estimates must be made of any offsets against the gross 
capital costs of a service. This calculation must be 
done on a service by service basis since grant rates can 
vary significantly from service to service. 
Municipalities might consider using the Ministry of 
Municipal Affairs annual publication entitled "Provincial 
Financial Assistance to Municipalities, Boards and 
Commissions". However, this source will only provide a 
rough indication of assistance for given services. 
Historical levels of funding for a given municipality 
might be used as an estimate of future assistance or a 
municipality might calculate its future entitlements, 
based upon current funding formulae, using relevant 
projected data. For example, if a grant is based upon a 
formula that incorporates population, then using the 
projected population in the current formula could be used 
as the basis for an acceptable estimate of grant 
entitlement. 


Calculate Net Capital Costs Service by Service 


Once the grants and other subsidies have been calculated 
on a service by service basis, they should be subtracted 
to produce a net cost which can be collected through a 
development charge. This corresponds to the definition 
of growth related net capital cost as defined in section 
TOL (che ACC, 
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Apportion Costs by Broad Land Use Categories and within 
Categories 


Having calculated the total net capital costs related to 
growth, a municipality must apportion these costs against 
the appropriate types of development as required under 
section 5 of Regulation 725/89. The intent of this 
section is to ensure that costs which arise from 
providing services to one broad class of development are 
not imposed on other classes of development. For 
example, if a municipality chooses to have a residential 
development charge but no commercial charge, it cannot 
collect from the residential development the capital 
costs associated with the commercial development. 


Section 5 permits a municipality to define its own broad 
land use categories. These might include residential, 
institutional, commercial, industrial or something else. 
Within these broad classes municipalities may distinguish 
subcategories and impose different charges for different 
subcategories. For example, a municipality might specify 
industrial as a broad category, but may have different 
charges for heavy industrial and light industrial. 


Example: 


A municipality has a different development charge for 
residential, commercial and industrial properties. 
Within each of these classes, it has distinguished 
different uses of land as follows: 


residential commercial industrial 
TITOMPAUNLES small (by area) heavy 
Saco, Gaunits large light 


more than 6 


In total, this municipality has seven specific categories 
within three general categories. Section 5 of the 
regulation gives the municipality the following options. 


. treat all residential uses as a single use and all non- 
residential uses as a single use. In this case there 
is an apportionment of costs between two general 
categories. 

. treat each subcategory as a single use and apportion 
costs among seven different uses. 

. combine all uses within each category so that there is 
an apportionment of costs among three broad classes. 

. Specific uses which are non-residential may also be 
combined, even if they are not within the same general 
use. For example, it might be that heavy industrial 
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uses place a much larger demand on services than do the 
other non-residential uses. In such a case it is 
possible to apportion non-residential costs between 
heavy industrial on the one hand and to small and large 
commercial and light industrial on the other. 


As the example illustrates, costs can be allocated among 
specific categories within an general category. Many 
municipalities do this when establishing residential 
development charges. Since the requirements for most 
municipal services are directly related to population 
Size, and since average occupancy varies considerably 
among different housing types (e.g. single detached vs 
apartments), many municipalities will vary the charges 
accordingly. 


Example: 


The following tables illustrate how residential charges 
could the ‘calculated’ 


Table 1 shows the total cost of providing services A,B,C 
and D as $200 million. These services will accommodate 
an increased population of 250,000. This translates into 
a total per capita cost of $800. 


TABLE 1 


ANTICIPATED POPULATION = 25,000 


| | 
| | 
| | 
| TOTAL PER CENT | 
| SERVICE COST PER CAPITA OF TOTAL | 
| ('000s) COST % | 
| À 10,000 400 50 | 
| B 2,000 80 10 | 
| C 3,500 140 18 | 
| D 4,500 180 23 | 
| TOTAL 20,000 800 100 | 


Table 2 shows the appropriate development charge for 
different types of residential development based upon 
different occupancy rates based upon total per capita 
costs of $800. 


TABLE 2 
| | 
| TOTAL PER CAPITA COST = 800 | 
| SINGLES TOWN- APTS APTS | 
| & SEMIS HOUSES 1 BDRM 2 BDRM | 
| PERSONS PER UNIT 3.6 Le) 180 24 | 
| DEVELOPMENT CHARGE $2,880 $2,560 $1,040 $1,920 | 


It will not be possible to attain absolute precision in 
apportioning costs among different uses. For example, it 
may be difficult to apportion costs between residential 
uses and other uses for such services as roads, day care, 
police or fire. Costs of sewer and water services, on 
the other hand, may be more easy to ascribe to one 
category or the other. The OMB has accepted the 
apportioning of some amount of "soft" service costs to 
commercial and industrial development in the past. 
Provided that the apportionment is reasonable, the 
regulation is not intended to alter this practice. 


If a municipality grants an exemption under subsection 
3(5) of the Act to certain housing projects that it deems 
to be affordable, it nevertheless incurs certain capital 
costs to service that property. It may choose to raise 
these costs on the property tax, but it may also wish to 
apportion these costs against all other residential 
property or against all other residential property in the 
same specific category as the exempted property. 


Decide on Marginal or Average Cost Approach 


The average cost approach is one which averages all 
costs, within a broad class, over all development. Since 
it is based upon average costs of development, the 
development charges on particular properties may be more 
or less than the actual servicing costs. This approach 
has the advantage of being easier to calculate and 
explain since it results in uniform charges for a 
particular type of property all across a municipality. 


When specific projects have higher costs which are unique 
to those projects, consideration may be given to defining 
that project as a separate area for development charge 
purposes. This must be done within a development charge 
by-law. Under this approach, the costs which are unique 
to that project can be charges against the development in 


7 


that project and not averaged over all development in the 
municipality. For example, a bridge is needed to gain 
access to a subdivision. The cost of the bridge can be 
imposed upon the development within the subdivision if 
the municipality feels that it would be inappropriate to 
impose this cost on all development. This approach is 
often referred to as the site specific approach or 
marginal cost approach. 


The decision to use the average or marginal cost 
approach, or some combination, will likely turn on the 
issue of whether there are significant costs which are 
unique to a particular development. Where there are not, 
municipalities usually employ an average cost approach. 
However, the decision as to which approach to use rests 
with each municipality. 


Determine What Portion of Costs to Recover Through 
Development Charges 


The Act allows municipalities to recover up to 100% of 
the net growth related capital costs associated with 
development. However, municipalities may charge less 
than 100% if they choose. The reason most often cited 
for charging less than 100% is to reduce the chance of a 
successful appeal. There is, however, an obvious cost in 
such a strategy. 
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APPENDIX TWO 
STANDARDS FOR DISCLOSURE 


DEVELOPMENT CHARGE RESERVE FUND 
STATEMENT OF CONTINUITY 


This statement is to disclose the report and application of all 
development charges collected under the authority of Part I of 


the Development Charges Act. 


REQUIRED CONTENT 


Balance as of January 1 


- the development charges reserve fund balances as reported on 
the audited financial statements for the preceding year. 


Development Charges Received or Receivable 


. the total development charges that were received or 
receivable for the year. 


: these development charges are to be allocated to the 
specific service to which they are to be applied. 


Development Charges Refunded 


: the total of all refunds of development charges, including 
the interest on the refund calculated on the basis of the 
provisions of section 13 of Ontario Regulation 725/89. 


: the total refunded amount is to be credited to the specific 
service to which the original charges had been applied. 


Accrued Interest 


‘ the total interest earned on all reserve fund investments 
shall be shown, as well as the apportionment of such 
interest earnings among the various services. 


Transfers to Capital Fund 


, the total of all amount transferred to the capital fund 
including all interest earned on such funds as at the date 
the amounts are transferred. 


: the total of the amounts transferred are to be credited to 
the specific service to which the original charges had been 
applied. 
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Amounts Allocated to Other Services 


indicate the amounts which Council has determined are to be 


transferred from the service originally allocated to another 
service. 


Balance at Year's End 


the development charge reserve fund balance or balances as 


reported on the audited financial statements of the current 
year. 
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